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OPINION:
[*246] MEMORANDUM OPINION

Before the Court is the motion of Verizon Internet
Services ("Verizon") to quash the February 4, 2003 sub-
poena served on it by the Recording Industry Association
of America ("RIAA") pursuant to the Digital Millennium
Copyright Act of 1998 ("DMCA"),17 U.S.C. § 5120n
behalf of copyright owners, RIAA seeks the identity of
an anonymous user of the conduit functions of Verizon's
Internet service who is alleged to have infringed copy-
rights by offering hundreds of songs for downloading over
the Internet. n1 In an earlier action, this Court rejected
Verizon's statutory challenges to a similar subpoena, hold-
ing that Verizon's conduit functions were within the scope
of the subpoena authority & 512(h) of the DMCA
See In re: Verizon Interne$ervices, Inc., Subpoena
Enforcement Matter, 240 F. Supp. 2d 24 (D.D.C. 2003)
Verizon now claims thag 512(h) [*247] violatesArticle
Il of the Constitutiorbecause it authorizes federal courts
to issue binding process in the absence of a pending
case or controversy, and thi&b12(h)violates the[**2]

First Amendmentights of Internet users. If the merits
of Verizon's constitutional challenges are rejected by this
Court, Verizon seeks a stay pending appeal of that ruling,
and of the earlier statutory ruling by this Court.

nl RIAA is the industry trade association for
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sound and music recordings, and is authorized to
enforce the copyrights of its members, who create
and distribute most of the music sold in the United
States.

Having considered the parties' several memoranda,
three hearings, the brief of the United States as intervenor
defending the constitutionality & 512(h) a number of
amicusbriefs, and the entire record herein, the Court de-
nies Verizon's motion to quash RIAA's February 4, 2003
subpoena. The subpoena power authorized U822 (h)
of the DMCAdoes not violate the case or controversy re-
quirement of Article Ill and does not abridge thést
Amendmentights of Internet users. Moreover, because
Verizon is unable to show irreparable harm or that it is
likely to succeed on an appdat3] of its constitutional
or statutory challenges, the Court also denies Verizon's
request for a stay pending appeal. n2

n2 A temporary stay of 14 days will be entered
to enable Verizon to seek a stay in the Court of
Appeals.

I. PROCEDURAL HISTORY

This case has followed a somewhat circuitous pro-
cedural path. To begin with, this is the second subpoena
RIAA has served on Verizon pursuant to the DMCA seek-
ing the identity of an anonymous Internet user alleged to
have infringed protected copyrights. On July 24, 2002,
RIAA served its first subpoena to obtain the identity of
a Verizon subscriber alleged to have made more than
600 copyrighted songs available for downloading over the
Internet through peer-to-peer file transfer software pro-
vided by KaZaA. Verizon claimed that because RIAA's
subpoena related to material transmitted over Verizon's
network — rather than stored on it—it fell outside the
scope of the subpoena power authorized&$12(h)
Verizon reads 512(h)as applying only in those situations
[**4] where the infringing material is physically stored
on the service provider's network. RIAA contended that
the subpoena authority und@is12(h)applied to all ser-
vice providers under the DMCA, including Verizon. The
parties framed the issue as one of statutory construction,
although Verizon noted that&512(h)s subpoena author-
ity were construed as applying to all service providers, the
statute "raises substantial questions" urficle 111 and
the First Amendment.

The Court construed the subpoena powe§ Bil2(h)
as applying to all service providers under the DMCA, and
granted RIAA's motion to enforce the subpoena. See In

re: Verizon InterneSServices, Inc., 240 F. Supp. 2d 24
(hereinafter "First Subpoena Decision™). The Court did
not reach the constitutional arguments, instead deciding
the question strictly on statutory grounds by construing
the DMCA's language, structure, purpose, and legisla-
tive history. As a result, the Court found the subpoena
valid and ordered Verizon expeditiously to provide RIAA
with the identity of the subscriber alleged to be infringing
copyrighted songs.

Verizon appealed that decision, and moved to stay the
[**5] Court's order pending resolution of its appeal. n3 In
its motion for a stay, Verizon asserted constitutional chal-
lenges as the primary basis for a stay, claiming that the
Court's construction a8 512(h)raised serious questions
regarding thd=irst Amendmentights of Internet[*248]
users and presented a critical issue whether a subpoena
could issue undeaArticle 1ll without an actual "case or
controversy" pending in federal court. RIAA contended
that because Verizon had not raised these issues earlier, it
had waived them on appeal.

n3 Pursuant téed. R. App. P. 8(a)his Court
ordered a temporary stay to allow the issues to be
fully briefed and decided.

The Court held a hearing on Verizon's stay motion.
Meanwhile, however, RIAA served secondsubpoena
on Verizon on February 4, 2003. Shortly after the hearing
on its motion to stay the first subpoena, Verizon moved to
guash RIAA's second subpoena, directly presenting the
constitutional challenges. n4 In an effort to resolve both
the motion to stay on tH&*6] first subpoena and the con-
stitutional challenges to the second subpoena, the Court
ordered another round of expedited briefing. Verizon pro-
posed notifying the two subscribers whose conduct is at
issue of the commencement and status of these actions,
and the nature of RIAA's allegations of copyrightinfringe-
ment, which was then done at the Court's urging. A third
hearing to address Verizon's constitutional challenges to
§ 512(h)was held on April 1, 2003. Subsequently, the
United States has moved, and been permitted, to intervene
and has submitted a brief defending the constitutionality
of the DMCA.

N4 Because the second subpoena involved the
same parties as the first subpoena and related legal
issues, Verizon's motion to quash was assigned to
this judge with the agreement of both Verizon and
RIAA.

The gravamen of \erizon's statutory challenge to
the first subpoena was that the subpoena power under
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§ 512(h) should be construed as limited to situations
within § 512(c)where allegedly infringing material is
[**7] stored on the Internet service provider's network.
This Court firmly rejected that view ifirst Subpoena
Decision, 240 F. Supp. 2d 24 he constitutional chal-
lenges now asserted by Verizon in response to the second
RIAA subpoena are, although substantive and in apparent
good faith, somewhat in tension with the earlier statutory
challenge. If Verizon were correct thgt512(h)should

be construed to permit subpoenas onlysobsection (c)
service providers—which it is not — Verizonggticle 11l
challenge would nonetheless retain its full force because
such subpoenas would still, under Verizon's view, be un-
connected to a pending case or controversy, and the as-
sertedrirst Amendmentoncerns would also remain, al-
beit focused on the more limited subset of subscribers
of subsection (ckgervice providers. Given this tension,
one might ask why the constitutional challenges were not
more fully pressed by Verizon in the first subpoena liti-
gation. Be that as it may, those issues are now squarely
before the Court in this case. n5

N5 Because the First Subpoena Decision pro-
vided an extensive overview §512 of the DMCA,
the Courtwill not repeat that explanation here, and
instead incorporates that background discussion by
reference.

[**8]

II. SECTION512(h)DOES NOT VIOLATE ARTICLE
I

Verizon contends tha§ 512(h) violates Article 111
of the Constitutionbecause it authorizes federal courts
to issue subpoenas in the absence of a pending case or
controversy. Citing cases from the eighteenth and nine-
teenth centuries, Verizon argues that federal judges can
neither exercise authority outside the context of an actual
case or controversy nor undertake non-judicial functions.
SeeHayburn's Case, 2 U.S. (2 Dall.) 409 (179P)nited
Statesv. Ferreira, 54 U.S. 40, 14 L. Ed. 42 (18%8lying
on United States Catholic Conference v. Abortion Rights
Mobilization, Inc., 487 U.S. 72, 101 L. Ed. 2d 69, 108 S.
Ct. 2268 [*249] (1988) andHouston Business Journal,
Inc. v. Office of the Comptroller of the Currency, 318 U.S.
App. D.C. 214, 86 F.3d 1208 (D.C. Cir. 1996J)erizon
also argues more specifically that "the power to issue sub-
poenas exists only in the context of a case that is properly
pending before a federal court.” Verizon's Br. Supp. Mot.
Quash Feb. 4, 2003 Subpoena at 12. n6

n6 To be clear, Verizon does not contend that
the instant proceeding to quash a subpoena is not a

case or controversy; rather, Verizon contends that
the issuance of the subpoena ung8es12(h)does

not constitute, and was not conducted in the con-
text of, a case or controversy. It is well-established
that courts may hear an action to enforce or quash a
subpoena even where the subpoena was not issued
in connection with a case pending in the federal
courts. See ICC \Brimson, 154 U.S. 447, 490, 38

L. Ed. 1047, 14 S. Ct. 1125 (189{)ourts may
aid inquiries before th&CC); United States v. Hill,
224 U.S. App. D.C. 138, 694 F.2d 258, 269 (D.C.
Cir. 1982)(court has jurisdiction to enforce inves-
tigatory subpoenas issued by the Department of
Energy).

[**9]

Verizon's arguments, although intriguing, are ulti-
mately not persuasive. No doubt the justices of the
Supreme Court have indicated that the federal courts are
properly confined to the exercise of "judicial power." See
Hayburn's Case, 2 U.S. at 410*; Ferreira, 54 U.S. at
48. n7 And, more recently, the Supreme Court has noted
that "federal judicial power itself extends only to adju-
dication of cases and controversies and it is natural that
its investigative powers should be jealously confined to
these ends.United States v. Morton Salt Co., 338 U.S.
632,641-642,94L.Ed. 401,70S. Ct. 357,46 F.T.C. 1436
(1950) But upon examination, itis clear that tB&12(h)
subpoena authorization does not represent an innovation
that is inconsistent with the limited role of the judiciary as
it has traditionally been understood in our constitutional
regime.

n7 The Supreme Court itself did not reach the
constitutional issue in Hayburn's Case, but the opin-
ions of several Circuit Courts (on which certain
Justices of the Supreme Court sat) "were reported
in the margins of the Court's decision in that case,
and have since been taken to reflect a proper un-
derstanding of the role of the Judiciary under the
Constitution."Morrison v. Olson, 487 U.S. 654, 678
n.15, 101 L. Ed. 2d 569, 108 S. Ct. 2597 (1988)

[**10]

As an initial matter, the clerk's issuance d§ &12(h)
subpoena does not involve either the exercise of judi-
cial power or the exercise by federal judgesAdticle
| or Article ll-type investigatory power. Indeed, the is-
suance of & 512(h)subpoena cannot properly be con-
sidered an act of "the courtSubsection (h)(4provides
that "if the notification [of claimed infringement] filed
satisfies the provisions afubsection (c)(3)(A)he pro-
posed subpoena is in proper form, and the accompanying
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declaration is properly executed, the clatiall expedi-
tiously issue and sign the proposed subpoena and return
it to the requester for delivery to the service providér"
U.S.C. § 512(h)(4emphasis added). Under this subsec-
tion, the clerk exercises no discretion; if the requirements
are met, the subpoena must be issued. The clerk, in other
words, executes a quintessentially ministerial duty. See
Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 498, 18 L.
Ed. 437 (1866)"A ministerial duty . . . is one in respect

to which nothing is left to discretion. It is a simple, defi-
nite duty, arising under conditions admitted or proved to
exist, [**11] and imposed by law.")Nealon v. Davis,

57 U.S. App. D.C. 133, 18 F.2d 175, 176 (D.C. Cir. 1927)
("A ministerial act is one which a person performs in a
given state of facts, in a prescribed manner, in obedience
to the mandate of legal authority, without regard to, or the
exercise of his own judgment upon the propriety of the act
being done." (citation and internal quotation marks omit-
ted)). In fact, the legislativg*250] history of § 512(h)
indicates that Congress specifically intended the issuance
of the subpoena to "be a ministerial function." S. Rep. No.
105-190, at 51 (1998).

Stretching back to the days of Chief Justice Marshall,
the Supreme Court has repeatedly distinguished between
actions that are ministerial in nature and those that consti-
tute an exercise of judicial, legislative, or discretionary
executive power. See, e.g, Custiss v. Georgetown &
Alexandria Turnpike Co., 10 U.S. 233, 237, 3 L. Ed. 209
(1810)(Marshall, C.J.) (clerk's act of recording an inqui-
sition signed by marshal and jurymen is a "ministerial act
which the law directs the clerk to perform . . . and re-
quires no exercise of judicial functions"}**12] Elliott
v. Lessee of William Peirsol, 26 U.S. 328,341, 7 L. Ed. 164
(1828)(in making and recording a certificate of acknowl-
edgment of a deed, clerk of court "acted ministerially, and
not judicially"); Ex parte Virginia, 100 U.S. 339, 348, 25
L. Ed. 676 (1879jselection of jurors "surely is not a judi-
cial act" but "is merely a ministerial act"Central Loan
& Trust Co. v. Campbell Comm'n Co., 173 U.S. 84, 95, 43
L. Ed. 623, 19 S. Ct. 346 (189@)robate judge's grant of
an order for attachment did "not involve the discharge of
a judicial function but merely the performance of a min-
isterial duty");ICC v. Chicago Great W. Ry. Co., 209 U.S.
108, 117-18, 52 L. Ed. 705, 28 S. Ct. 493 (19(8)sit-
ing distinction between duties that are "ministerial, and
therefore such as may legally be imposed upon a minis-
terial body" and those that are "legislative, and therefore,
under the Federal Constitution, a matter for congressional
action");Wells v. Roper, 246 U.S. 335, 338, 62 L. Ed. 755,
38 S. Ct. 317 (1918ecision by Postmaster General and
his deputy to cancel contract "was executive in character,
not ministerial, and required gi*13] exercise of offi-
cial discretion")District of Columbia Court of Appeals v.

Feldman, 460 U.S. 462, 479, 75 L. Ed. 2d 206, 103 S. Ct.
1303 (1983 District of Columbia Court of Appeals acted
judicially, not ministerially, in considering petitions for
waiver of bar admission requirements). n8 Chief Justice
Marshall specifically noted in Custiss that "the legislature
may direct the clerk of a court to perform a specified ser-
vice, without making his act the act of the cout( U.S.

at 236

n8 See als®dornan v. Sanchez, 978 F. Supp.
1315, 1326 (C.D. Cal. 1997ourt's issuance of
subpoenas in connection with election contest to be
adjudicated by House of Representatives is a "min-
isterial" function that does not require the court to
"exercise its own judicial power").

Here, the fact that Congress has directed an em-
ployee of the judicial branch to carry out a specific non-
discretionary function neither implicatesticle Il ju-
dicial power nor involved**14] federal judges in an
investigation of the sort properly relegated to one of the
other branches. In a real-world senseAmticle IIl judge
takes any action with respect t@&#&12(h)subpoena until
the copyright holder moves to enforce the subpoena or the
service provider moves to quash it — at which time there
is a concrete controversy sufficient to confer jurisdiction
underArticle 11l of the Constitution

Verizon objects to this line of analysis, arguing that
a§ 512(h)subpoena is issued in the name of the district
court and thus should be treated as an act of the court.
And, indeed, it is true that because the procedurégth
R. Civ. P. 45governing enforcement of a subpoahaes
tecumare applicable to8512(h)subpoena, sekr U.S.C.

§ 512(h)(6) a service provider's failure to comply with a

§ 512(h)subpoena could, like a failure to comply with a
Rule 45[*251] subpoena, be construed as a violation of a
court order, providing a basis for contempt sanctions. See
Waste Conversion, Inc. v. Rollins Envtl. Servs. (NJ), Inc.,
893 F.2d 605, 608 (3d Cir. 1990(&n banc) (assuming "for
purposes of this appeal,” that failuf#15] to comply

with a Rule 45subpoena for testimony could subject a
person to criminal contemptirisher v. Marubeni Cotton
Corp., 526 F.2d [[1338, 13408]]th Cir. 1975) ("A sub-
poena is a lawfully issued mandate of the court issued by
the clerk thereof.")Fed. R. Civ. P. 4&advisory committee
notes for 1991 amendment ("Although the subpoena is
in a sense the command of the attorney who completes
the form, defiance of a subpoena is nevertheless an act
in defiance of a court order and exposes the defiant wit-
ness to contempt sanctions."). But even in Bde 45
context, courts recognize that a subpoena issued upon ex-
press order of a judge and a subpoena issued by the clerk
of the court are not equivalent. See Wa&enversion,
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893 F.2d at 60§"A subpoena, obtainable as of course
from the Clerk of the Court, is not of the same order as
one issued by a judicial officer in the resolution of a spe-
cific dispute."”);Daval Steel Prods. v. M/V Fakredine, 951
F.2d 1357, 1364 (2d Cir. 199)(same);Fed. R. Civ. P.

45 advisory committee notes for 1991 amendment ("But,
because the command of the subpoena is not in fact one
uttered by a judicia]**16] officer, contempt should be
very sparingly applied when the non-party witness has
been overborne by a party or attorney."); see &lse V.

Di Genova, 779 F.2d 74, 85 (D.C. Cir. 198&)rand jury
subpoena is not an "order of a court” unless specifically
approved by a court). The better view here is that because
the issuance of 8 512(h)subpoena is a ministerial task
accomplished without judicial involvement, it does not
implicate Article 1l judicial power or improperly place
federal judges in an investigatory role.

In any event, assuming that the issuance ®64.2(h)
subpoena can be conceptualized as ajudicial act, Verizon's
challenge still fails. In the first placg 512(h)is by no

means as unique as Verizon claims. Congress has enacted

several provisions that specifically authorize the clerk of
the district court to issue subpoenas despite the absence of
a pending case or controversy in the federal courts. See,
e.g.,2 U.S.C. § 388subpoenas for depositions in connec-
tion with proceedings in the House of Representatives);
35 U.S.C. § 24subpoenas for evidence to be used in con-
nection with proceedind%*17] in Patentand Trademark
Office); 45 U.S.C. § 157(hJsubpoenas at the request
of arbitrators under the Railway Labor Acfj;U.S.C. §
2354(a) (subpoenas for evidence to be used in connec-
tion with proceedings in Plant Variety Protection Office).
Moreover, these provisions are not recent innovations but
rather were firmly established by the time t&b12(h)

was enacted in 1998. S&wrnan, 978 F. Supp. at 1319
(noting that precursor t8 U.S.C. § 388vas enacted in
1798); Act of July 8, 1870, ch. 230, § 44, 16 Stat. 204
(original source oB5 U.S.C. § 2% Railway Labor Act,

ch. 347, 8 7, 44 Stat. 577 (1926) (original sourcedbf
U.S.C. § 157(9) Pub. L. 91-577, tit. |, § 24, 84 Stat.
1544 (1970) (original source GfU.S.C. § 2354(3)

But even setting aside these particular provisions, it is
clear that "federal courts and judges have long performed
a variety of functions that . . . do not necessarily or di-
rectly involve adversarial proceedings within a trial or
appellate court." Morrisor487 U.S. at 681 n.2Q**18]
see also Unitedbtates v. Reagan, 453 F.2d 165, 173 n.4
(6th Cir. 1971)("The invocation of judicial power prior
to formal charges being made or before filing suit is in-
deed a common practice in our jurisprudence."). In the
criminal context, for example[*252] courts issue war-
rants, seéed. R. Crim. P. 41land review applications for
wire taps, sed8 U.S.C. 8§ 2516, 2518both of which

may require a court to consider the nature and scope of
criminal investigations on the basis of evidence submit-
ted in anex parteproceeding.’Morrison, 487 U.S. at 681
n.20 Courts also assist grand juries in their investigative
function by compelling the testimony of witnesses, de-
spite the absence of a traditional adversarial proceeding.
Seeid. n9 And Congress has authorized district courts to
require testimony or other evidence for use in a foreign
tribunal, even where no proceeding is yet pending in that
forum. See28 U.S.C. § 1782(a)n re: Letter Rogatory,

42 F.3d 308, 310 (5th Cir. 199%)Congress abrogated the
requirement that the foreign litigation actually [5&19]
pending before relief could be had un&et782"). n10

n9 Verizon baldly asserts that t812(h)sub-
poena context cannot "be analogized to the textu-
ally assigned judicial roles of checking Executive
power in grand jury investigations and applications
for search warrants." See Verizon's Reply Br. Supp.
Mot. Quash at 2 n.3 (citing).S. Const. amends.
IV & V). But the proposition that in these settings
courts serve to check Executive power does not un-
dermine the overarching fact that the Constitution
acknowledges roles for the judiciary outside the
context of a classic case or controversy.

n10 Moreover, as the United States points out,
in the§ 1782setting it is unlikely there will ever be
an underlying claim within federal court jurisdic-
tion because the proceeding in the foreign tribunal
arises under foreign, not American, law. See Br.
Intervenor United States at 8.

In the civil context, perhaps the most deeply rooted
analogue t& 512(h)is Fed. R. Civ. P. 27(a)That provi-
sion[**20] reflects the traditional powers of the courts
at equity dating from even before the adoption of the
Constitution, seéArizona v. California, 292 U.S. 341,
347, 78 L. Ed. 1298, 54 S. Ct. 735 (1934nd allows
a federal court to authorize a person to perpetuate testi-
mony by deposition before an action is filed where doing
so would "prevent a failure or delay of justicd=ed. R.
Civ. P. 27(a)(3) In order to obtain &ule 27(a)rder, the
petitioner seeking testimony must show

1, that the petitioner expects to be a party to
an action cognizable in a court of the United

States but is presently unable to bring it or

cause it to be brought, 2, the subject mat-
ter of the expected action and the petitioner's
interest therein, 3, the facts which the pe-
titioner desires to establish by the proposed
testimony and the reasons for desiring to per-
petuate it, 4, the names or a description of the
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persons the petitioner expects will be adverse
parties and their addresses so far as known,
and 5, the names and addresses of the persons
to be examined and the substance of the tes-
timony which the petitioner expects to elicit
from each.

Fed. R. Civ. P. 27(a)(1)

Notably, the[**21] requirements for obtaining a
§ 512(h)subpoena are similarly rigorous. A copyright
owner (or a person authorized to act on the owner's be-
half) must present to the clerk a proposed subpoena, "a
sworn declaration to the effect that the purpose for which
the subpoena is sought is to obtain the identity of an
alleged infringer and that such information will only be
used for the purpose of protecting rights under [Title 17],"
and a copy of the notification of claimed infringemekit.
U.S.C. § 512(h)(1), (2)This notification, in turn, must
include "substantially the following":

(i) A physical or electronic signature of a
person authorized to act on behalf of the
owner of an exclusive right that is allegedly
infringed.

[*253] (ii) Identification of the copyrighted
work claimed to have been infringed, or, if
multiple copyrighted works at a single on-
line site are covered by a single natification,
arepresentative list of such works at that site.

(i) 1dentification of the material that is
claimed to be infringing or to be the sub-
ject of infringing activity and that is to be
removed or access to which is to be disabled,
and information reasonably sufficidrt22]

to permit the service provider to locate the
material.

(iv) Information reasonably sufficient to per-
mit the service provider to contact the com-
plaining party, such as an address, telephone
number, and, if available, an electronic mail
address at which the complaining party may
be contacted.

(v) A statement that the complaining party
has a good faith belief that use of the mate-
rial in the manner complained of is not au-
thorized by the copyright owner, its agent, or
the law.

(vi) A statement that the information in the

notification is accurate, and under penalty
of perjury, that the complaining party is au-
thorized to act on behalf of the owner of an
exclusive right that is allegedly infringed.

Id. 8 512(c)(3) Thus, under botRule 27(ajandg 512(h)
private parties may avail themselves of judicial machinery
to obtain information prior to the filing of a complaint —
but only if they satisfy a specific set of criteria and identify
with particularity the information they seek to compel.

For its part, Verizon argues vigorously thRule 27(a)
is not sufficiently analogous t§ 512(h)to be instruc-
tive. Primarily, Verizon contends thBule 27(ajs distin-
guished[**23] by its requirement for a clear allegation
of intent to file a lawsuit. See 8 Charles A. Wright, Arthur
R. Miller, & Richard L. Marcus, Federal Practice and
Procedure § 2072 (2d ed. 1994). Un8é¥12(h) Verizon
points out, the subpoena application need not even come
from the copyright holder —the real party-in-interest with
standing to bring a lawsuit. In addition, Verizon argues,
Rule 27(a)does not allow actual discovery but only the
preservation of evidence where necessary, see Penn Mut.
Life Ins. Co. v. United States, 314 U.S. App. D.C. 320, 68
F.3d 1371, 1376 (D.C. Cir. 1975and allows the adverse
party the opportunity to contest the petition to perpetuate
testimony, se&ed. R. Civ. P. 27(a)(2)

These differences, however, are neither as substantial
nor as consequential as Verizon contends. First, although
an entity seeking a subpoena un&b12(h)need not
state that it expects to be a party to an action cognizable
in federal court, it does have to make a sworn statement of
good faith belief that a copyright is being used in an unau-
thorized manner — a statement largely to the effect that a
copyright action cognizable in fedeif&f24] court could
be asserted (if not by the party seeking the subpoena then
by its principal, the copyright holder). Thu§, 512(h)
like Rule 27(a) requires as a prerequisite to court action
a significant showing as to the existence of a breach or
violation into which the court could ultimately be drawn.
Moreover, in neither th&ule 27(a)hor the§ 512(h)set-
ting can the court be certain that a judicial action will ever
be filed. See Penn Mu68 F.3d at 1374"[A] party need
not demonstrate that litigation is an absolute certainty in
order to perpetuate testimony pursuanRide 27(a)").

With respect to Verizon's distinction between discov-
ery and preservation of evidence undeule 27(a) it
is undisputed that some service providers (although not
Verizon) might log only temporarily the identifying infor-
mation sought on § 512(h)subpoena. See Tr. of April
1, [*254] 2003, Hearing at 14-15; Declaration of Frank
Creighton P 16. Hencg,512(h) like Rule 27(a) provides
amethod for preserving, not merely discovering, informa-
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tion essential to a potential lawsuit. Also lacking in merit
is Verizon's argument th&ule 27(a)is distinguished by
[**25] the possibility of adversarial proceedings con-
testing the petition. The alleged infringer may receive no
notice of a8 512(h)subpoena before his identity is re-
leased, but the entity subpoenaed (the service provider)
does have the opportunity to contest the subpoena in fed-
eral court before itis enforced. See, eA).S Scan, Inc. v.
RemarQ Communities, Inc., 239 F.3d 619 (4th Cir. 2001)
(action addressing service provider's resistance to DMCA
subpoena). In other word§ 512 (h)does not authorize an
entirelyex parteform of judicial compulsion.

Overall then, despite Verizon's objectioRsjle 27(a)
provides a compelling precedent for judicial compulsion
of information outside the context of a pending case or
controversy. Furthermore, takiftple 27(aYogether with

the other analogues discussed above, there is ample ba-

sis for the Court to conclude that the role assigned to
the clerk of the court irg 512(h)is countenanced by the
Constitution.

Notwithstanding Verizon's contentionidnited States
Catholic Conference v. Abortion Rights Mobilization,
Inc., 487 U.S. 72, 101 L. Ed. 2d 69, 108 S. Ct. 2268
(1988) andHouston Business Journal, Inc. v. Office of the
Comptroller of the Currency, 318 U.S. App. D.C. 214, 86
F.3d 1208 (D.C. Cir. 1996]*26] do not undermine this
conclusion. In Catholic Conference, the Supreme Court
held that where a district court lacks subject matter ju-
risdiction over an action, it also lacks power to issue a
contempt citation for failure to comply with a subpoena
issued in connection with that actiof87 U.S. at 80In
Houston Business Journal, the D.C. Circuit held that a
district court lacks power to issue a subpoena when the
underlying action is asserted in state, not federal, court.
86 F.3d at 1213

Importantly, in both Catholic Conferenceand
Houston Business Journahe only conceivable source
for the district court's jurisdiction to issue a subpoena was
a pending case or controversy; it was the absence of a
sound federal case or controversy that was thus fatal to the
validity of the subpoenas in question. Here, in contrast,
Congress has expressly provided the clerk of the court
with the authority to issu& 512(h)subpoenas; thus the
clerk need not draw upon the powers arising from juris-
diction over a pending case or controveiSgction 512(h)
accordingly presents a situation neither expressly contem-
plated nor ruled out by the holdings in Catholjt*27]
Conference and Houston Business Journal. Indeed, the
D.C. Circuit implicitly recognized in Houston Business
Journal that in settings such &ule 27(a)the federal
courts' subpoena power may properly be asserted in the
absence of subject matter jurisdiction over an underlying

action. Sed86 F.3d at 1213

Verizon seeks to bolster its position by arguing tat
512(h)offends the policy concerns that underlie the case-
or-controversy requirement. According to Verizon, this
requirement "ensures both that the judiciary does not take
on non-adjudicatory tasks and that neither Congress nor
the Executive attempts to foist non-judicial duties on the
Article Il courts." Verizon's Br. Supp. Mot. Quash at 5
(emphasis omitted). Duties that are inconsistent with the

judicial function, Verizon contends, "undermine public

confidence in the independence and impartiality of the

judiciary and take the courts' resources away from their

primary role." Id. By putting the judiciary in the role
of the copyright[*255] holder's "investigator," Verizon
maintains 8 512(h)implicates both of these concerns.

The Court does not agree. In Morrison v. Olson, the
Supreme Courf**28] identified two principal concerns
underlying the general rule, derived from the case-or-
controversy requirement, that "executive or administra-
tive duties of a nonjudicial nature may not be imposed on

judges holding office undert. 11l of the Constitution™

487 U.S. at 677quotingBuckley v. Valeo, 424 U.S. 1, 123,
46 L. Ed. 2d 659, 96 S. Ct. 612 (1976kjrst, the rule
"helps ensure the independence of the Judicial Branch";
second, it "prevents the Judiciary from encroaching into
areas reserved for other branché6.L. Ed. 2d. 659, 678.

Neither of these concerns is implicated here. Verizon
does not appear to be arguing that the second of these con-
cerns is threatened and, in fact, it is clear enough that the
activity under§ 512(h)poses no danger of encroachment
or aggrandizement. Und&1512(h) the clerk carries outa
nondiscretionary duty that allows one private party to re-
trieve information from another private party. This rather
passive, ministerial function by court personnel in no way
resembles or impedes upon the authority of the Executive
and Legislative Branches to pursue active investigation
of possible civil or criminal wrongdoing[**29] As the
Supreme Court has noted, the "separation of powers 'left
to each [Branch] power to exercise, in some respects,
functions in their nature executive, legislative and judi-
cial." Mistretta v. United States[[, 488 U.S. 361, 386, 102
L. Ed. 2d 714, 109 S. Ct. 647 (198@uoting Myers v.
United States, 272 U.S. 52, 291, 71 L. Ed. 160, 47 S.
Ct. 21, 62 Ct. Cl. 773 (1926Brandeis, J., dissenting)).
Here, the minimal role of court personnel in issuin§ a
512(h)subpoena "does not pose a sufficient threat of ju-
dicial intrusion into matters that are more properly within
the Executive's [or Legislature's] authority to require that
the Act be invalidated as inconsistent wigticle I11."
Morrison, 487 U.S. at 6811

nll To the extent that a district court issuing a
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512(h)subpoena is properly understood to be exer-
cising nothing other than a ministerial function, it
is worth noting that the Supreme Court in Morrison
held that the assumption of "essentially ministe-
rial" powers by a special court under tfhics

in Government Act of 1978id not impermissibly
trespass upon the authority of the Executive Branch.
487 U.S. 654, 681

[**30]

With respect to the first concern elucidated in
Morrison, there is simply no basis to conclude tHat
512(h)undermines the independence or institutional in-
tegrity of the Judicial Branch. Und&r512(h) the district
court does not take sides in the copyright holder's request
for the alleged infringer's name, but rather, through the
clerk, serves as a passive, neutral instrument facilitating
the attempt to retrieve the name. FurthermoreAditle
[l judge does not by virtue of the clerk's action become
in any way invested in either the request for the alleged
infringer's name or the potential copyright infringement
case. The judge will still be able to approach any dispute
over the information retrieval or the underlying copyright
infringement in an entirely objective, unbiased fashion.

In short, given that the clerk only, and not a federal
judge, issues a subpoer&512(h)does not "pose any
threat to the 'impartial and independent federal adjudi-
cation of claims within the judicial power of the United
States."1d. at 683(quotingCommodity Futures Trading
Comm'n v. Schor, 478 U.S. 833, 850, 92 L. Ed. 2d 675,
106 S. Ct. 3245 (1986)[¢*31] Any possible public per-
ception that federal judges are being enlisted by copyright
[*256] holdersex parteto investigate possible infringe-
ment would be based upon a complete misapprehension of
how § 512(h)actually operates, and thus cannot provide
a basis for striking down the provision.

There may be some merit, albeit quite limited, to
Verizon's argument th& 512 (h)foists a burden upon the
Article Il branch that could impede the judiciary's ability
to perform its primary function — adjudication. Although
no federal judge need allocate his or her time to issging
512(h)subpoenas, if, as Verizon hypothesizes, copyright
holders start to present the clerks of the federal courts
with tens of thousands of subpoena requests, some strain
on the administrative resources of the judicial branch may
result. But to date, that concern is entirely speculative, as
no such barrage of requests has occurred. The statutory re-
qguirements for seeking a subpoena urgléd 2(h)serve,
to some extent, to curtail the threat. Morever, Congress
could ameliorate any additional burden on the courts by
providing additional funding or resources. Verizon's chal-
lenge based on limited resources of the judicigra2]

therefore cannot carry the day at this time.

In sum,§ 512(h)does not place tharticle Il branch
in a role inconsistent with that accorded to it under the
Constitution. To the extent that the power of the judiciary
is even implicated by the issuance of a subpoena ugder
512(h) which assigns only a ministerial function to the
clerk of the court, there are abundant analogues both in
the criminal and civil contexts for judicial action in the ab-
sence of a pending federal case or controversy, including
the close parallel oRule 27 n12 And whatever authority
is granted undeg 512(h)presents neither a danger of
encroachment nor some other threat to the institutional
integrity and independence of the judiciary. Accordingly,
and in light of the reluctance of the federal courts to de-
clare an Act of Congress unconstitutional, éistretta,
488 U.S. at 384n13 and the[*257] substantial defer-
ence owed to Congress on copyright matters,EHdesd
v. Ashcroft, 537 U.S. 186, 154 L. Ed. 2d 683, 123 S. Ct.
769, 785, 788, 790 (2003)erizon's contention thad
512(h)is unconstitutional must fail.

nl12 Because the Court concludes t8&t12(h)
is constitutional on the grounds that it involves only
a ministerial function by judicial personnel and is
consonant with the role that federal courts have
long played in other settings, the Court need not
reach an alternate argument advanced by RIAA
and the United States — that a case or contro-
versy sufficient to provide a jurisdictional basis
for the issuance of a subpoena inheres in the dis-
pute between the copyright holder and the ser-
vice provider over disclosing the alleged infringer's
name. The Court notes, however, that when re-
guesting a subpoena from the clerk of the court,
a copyright holder need not assert that a disagree-
ment over whether to provide the alleged infringer's
name has emerged or will emerge. Sdaf[U.S.C.
§ 512(h)(1), (2) Indeed, the§ 512(h) subpoena
may constitute ]Jthe copyright holder's first request
for the alleged infringer's name, and conceivably
the service provider will have no objections to dis-
closing the name (although, in this particular case,
RIAA did make a pre-subpoena request for the
name and Verizon did object). Thus, at the time
of issuance, & 512(h)subpoena will not neces-
sarily be tethered to a present or even anticipated
"adversary proceeding, involving a real, not a hy-
pothetical, controversy" over providing the name.
Nashville, Chattanooga & St. Louis Ry. v. Wallace,
288 U.S. 249, 259, 77 L. Ed. 730, 53 S. Ct. 345
(1933) Sectiong 512(h)is therefore not, as RIAA
and the United States contend, analogou2%o
U.S.C. § 1132(c)(1which allows an ERISA bene-
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ficiary to bring a civil action against a plan admin-
istrator for information only after the administrator
has failed or refused to comply with a request for
the information.

[**33]

nl3 Verizon cites Justice Scalia's dissenting
opinion in Morrison for the proposition that def-
erence is not owed to Congress in assessing the
constitutionality of a statute where separation of
powers issues are at stake. But one of the factors
motivating Justice Scalia's conclusion that defer-
ence was unwarranted in Morrison was the fact
that, in that case, the "political branches [were]

. in disagreement" as to the constitutionality
of the statute at issue, and thus neither branch
could "be presumed correctMorrison, 487 U.S.
at 705 (Scalia, J., dissenting). Here, of course,
the Executive Branch has now intervened in this
case to defend the constitutionality of the statute,
and hence the political branches are in full accord.
Moreover, in Mistretta, which followed Morrison
and involved separation of powers issues concern-
ing the independence and integrity of the judiciary,
the Supreme Court stated unequivocally: "When
this Court is asked to invalidate a statutory pro-
vision that has been approved by both Houses of
the Congress and signed by the President, partic-
ularly an Act of Congress that confronts a deeply
vexing national problem, it should only do so for
the most compelling constitutional reasong38
U.S. at 384(quoting Bowsher v. Synar, 478 U.S.
714,736,92 L. Ed. 2d 583, 106 S. Ct. 3181 (1986)
(opinion concurring in judgment)).

[**34]

[ll. SECTION 512(h) DOES NOT VIOLATE THE
FIRST AMENDMENT

Verizon also contends that the subpoena authority in
512(h) violates theFirst Amendmentights of Internet
users — by piercing their anonymity — both because it
does not provide sufficient procedural protection for ex-
pressive and associational rights and because it is over-
broad and sweeps in protected expression. Although these
are certainly important considerations, the Court con-
cludes thag 512(h)does not offend thEirst Amendment.

A. Verizon Has Standing to Assert the First
AmendmentRights of its Subscribers

A "plaintiff generally must assert his own legal rights
and interests, and cannot rest his claim to relief on the le-

gal rights and interests of third partiedfarth v. Seldin,
422 U.S. 490, 499, 45 L. Ed. 2d 343, 95 S. Ct. 2197
(1975) n14 This rule prevents "premature interpretations
of statutes in areas where their constitutional application
might be cloudy" and "assures the court that the issues
before it will be concrete and sharply present&et'y of
State of Maryland v. Joseph H. Munson Co., 467 U.S. 947,
955,81 L. Ed.2d 786, 104 S. Ct. 2839 (198#85] The
Supreme Court "has altered its traditional rules of stand-
ing to permit — in theFirst Amendmerdrea — 'attacks on
overly broad statutes with no requirement that the person
making the attack demonstrate that his own conduct could
not be regulated by a statute drawn with the requisite nar-
row specificity."Broadrick v. Oklahoma, 413 U.S. 601,
612, 37 L. Ed. 2d 830, 93 S. Ct. 2908 (1978uoting
Dombrowski v. Pfister, 380 U.S. 479, 486, 14 L. Ed. 2d
22,85 S. Ct. 1116 (1965)As the Supreme Court stated
in Broadrick:

Litigants, therefore, are permitted to chal-
lenge a statute not because their own rights
of free expression are violated, but because
of ajudicial prediction or assumption that the
statute's very existence may cause others not
before the court to refrain from constitution-
ally protected speech or expression.

Id.; accordJoseph H. Munson Co., 467 U.S. at 9party
may assertirst Amendmenbverbreadth challenge "of
another without regard to the ability of the other to assert
his own [*258] claim"). Thus, even though Verizon's
two subscribers here could arguably assert their own
rights, [**36] nl15 Verizon nonetheless may assert a
First Amendmenthallenge on their behalf.

nl14 Although RIAA does not directly challenge

Verizon's standing to assert tiést Amendment
rights of its subscribers, the Court nonetheless must
determine whether Verizon has standing to bring
these claims. "The federal courts are under an inde-
pendent obligation to examine their own jurisdic-
tion, and standing 'is perhaps the most important
of [the jurisdictional] doctrines.'FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 231, 107 L. Ed. 2d 603, 110
S. Ct. 596 (1990)quotingAllen v. Wright, 468 U.S.
737,750, 82 L. Ed. 2d 556, 104 S. Ct. 3315 (1984))

nl5 The alleged infringers could assert their
own First Amendmentights, while still protecting
their anonymity, as "John Doe" litigants. Verizon
has now notified both subscribers of RIAA's sub-
poenas and allegations of copyright infringement.
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Although Verizon'sFirst Amendmentights are not
directly implicated by RIAA's subpoenas, "fac[&t37]
challenges to overly broad statutes are allowed not pri-
marily for the benefit of the litigant, but for the benefit
of society — to prevent the statute from chilling thiest
Amendmentights of other parties not before the court.”
Joseph H. Munson Co467 S. Ct. at 958

Even where aFirst Amendmenthallenge
could be brought by one actually engaged
in protected activity, there is a possibility
that, rather than risk punishment for his con-
duct in challenging the statute, he will re-
frain from engaging further in the protected
activity. Society as a whole then would be
the loser. Thus, when there is a danger of
chilling free speech, the concern that con-
stitutional adjudication be avoided whenever
possible may be outweighed by society's in-
terest in having the statute challenged.

Id. at 956 A plaintiff's "ability to serve that function has
nothing to do with whether or not its oviirst Amendment
rights are at stakeld. at 958

Verizon is, moreover, an adequate advocate to assert
the First Amendmentights of its subscribers. The re-
lationship between an Internet service provider and its
subscribers is the type of relationslifh38] courts have
found will ensure that issues will be "concrete and sharply
presented." Verizon has a vested interest in vigorously
protecting its subscribergirst Amendmentights, be-
cause a failure to do so could affect Verizon's ability
to maintain and broaden its client base. The Supreme
Court has recognized third-party standing in similar
business/client relationships. S&&ginia v. American
Booksellers Assoc., 484 U.S. 383, 392-93, 98 L. Ed. 2d
782, 108 S. Ct. 636 (198&bookstores may raisEirst
Amendmentights on behalf of booksellersoseph H.
Munson Co., 467 U.S. at 95@rofessional fundraiser
may asserfEirst Amendmentights of its client charities);
Dep't of Labor v. Triplett[[, 494 ]] U.S. 715, 720 (19%0
("A restriction upon the fees a lawyer may charge that
deprives the lawyer's prospective client of a due process
right to obtain legal representation falls squarely within
this principle."); Craig v. Boren, 429 U.S. 190, 194-97,
50 L. Ed. 2d 397, 97 S. Ct. 451 (197®eer vendor may
assert equal protection claims of males not allowed to
purchase beer until they turn 21); see dsoadrick, 413
U.S.at612**39] ("Overbreadth attacks [raised by third-
parties] have also been allowed where the Court thought
rights of association were ensnared in statutes which, by
their broad sweep, might result in burdening innocent
associations."). Verizon's relationship with its client sub-

scribers is the kind of relationship that warrants allowing
Verizon to assert &irst Amendmenthallenge on their
behalf. n16

nl6 The Court is also aided in this case by the
submissions oamici representing the interests of
Internet users.

B. The First Amendment Protects Anonymous
Expression on the Internet

The Supreme Court has recognized a right of
anonymity within theFirst Amendment[*259] Buckley
v. American Constitutional Law Found., 525 U.S. 182,
200, 142 L. Ed. 2d 599, 119 S. Ct. 636 (199@\yali-
dating, onFirst Amendmengrounds, a Colorado statute
that required initiative petitioners to wear identification
badges);Mclintyre v. Ohio Elections Comm'n, 514 U.S.
334, 357, 131 L. Ed. 2d 426, 115 S. Ct. 1511 (1995)
[**40] (overturning Ohio law that prohibited distribu-
tion of campaign literature without name and address of
the person issuing the literature; "anonymous pamphle-
teering is not a pernicious, fraudulent practice, but an
honorable tradition of advocacy and of dissentglley v.
California, 362 U.S. 60, 65, 4 L. Ed. 2d 559, 80 S. Ct. 536
(1960)(invalidating California statute prohibiting distri-
bution of handbills without name and address of preparer).
nl7 Courts have also recognized that the protections of
the First Amendmenteach expression on the Internet.
See, e.g.Reno v. ACLU, 521 U.S. 844, 870, 138 L. Ed.
2d 874, 117 S. Ct. 2329 (199 Ihrough the use of chat
rooms, any person with a phone line can become a town
crier with a voice that resonates further than it could from
any soapbox.")Poe v. 2TheMart.com Inc., 140 F. Supp.
2d 1088, 1097"First Amendmenprotections extend to
speech via the Internet.").

nl7 Courts have acknowledged some limita-
tions on the subpoena power when its invocation af-
fectsFirst Amendmentights involving anonymity.
See, e.g., NAACP v. Alabamex rel. Patterson,
357 U.S.449,461,2 L. Ed. 2d 1488, 78 S. Ct. 1163
(1958) (discussingFirst Amendmenimplications
of civil subpoena to disclose membership list); Doe
v. 2TheMartCom Inc., 140 F. Supp. 2d 1088, 1091
(W.D. Wash. 2001jaddressingrirst Amendment
rights when corporation served subpoena on ISP
to obtain identity of anonymous shareholders in
derivative action)Los Angeles Memorial Coliseum
Comm'n v. Nat'l Football League, 89 F.R.D. 489
(C.D. Cal.1981)discussingrirst Amendmenim-
plications of civil subpoena to disclose names of
confidential journalistic sources).
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[**4 1]

An individual's anonymity may be important for en-
couraging the type of expression protected by First
Amendment'The decision in favor of anonymity may
be motivated by fear of economic or official retaliation,
by concern about social ostracism, or merely by a de-
sire to preserve as much of one's privacy as possible."
Mclntyre, 514 U.S. at 341-42ndeed, "quite apart from
any threat of persecution, an advocate may believe her
ideas will be more persuasive if her readers are unaware
of her identity."Id. at 342 As stated in Talley, "anony-
mous pamphlets, leaflets, brochures and even books have
played an important role in the progress of mankir3®2
U.S. at 64 Hence, several lower court cases have found
that First Amendmentsights, particularly the right to
anonymity, extend to expression on the Internet. See, e.g.,
2TheMartCom, 140 F. Supp. 2d at 1097the constitu-
tional rights of Internet users, including the right to speak
anonymously, must be carefully safeguarded&gLU v.
Johnson, 4 F. Supp. 2d 1029, 1033 (D.N.M. 198&)k-
ing law "that prevents people from communicating and
[**42] accessing information anonymouslyQolumbia
Ins. Co. v. Seescandy.com, 185 FR.D. 573, 578 (N.D.
Cal. 1999)(recognizing "legitimate and valuable right to
participate in online forums anonymously or pseudony-
mously").

But when the Supreme Court has held that First
Amendmenprotects anonymity, it has typically done so
in cases involving corEirst Amendmengxpression. See,
e.g.,Watchtower Bible & Tract Society of New York, Inc.
v. Village of Stratton, 536 U.S. 150, 153, 153 L. Ed. 2d
205, 122 S. Ct. 2080 (20083triking down ordinance re-
quiring permit for door-to-door advocacy "not only as it
applies to religious proselytizing, but also to anonymous
political speech and the distribution of handbills[%260]
Buckley, 525 U.S. at 199striking down petition circu-
lation rule requiring petitioners to be registered voters
because "that endeavor . . . of necessity involves . . . the
expression of a desire for political changeNjicintyre,

514 U.S. at 34§"the speech in which Mrs. Mcintyre
engaged — handing out leaflets in the advocacy of a po-
litically controversial viewpoint — is the essenceFofst
[**43] Amendmengxpression™). As the Supreme Court
has explained, "thEirst Amendmenaffords the broadest
protection to such political expression in order 'to as-
sure [the] unfettered interchange of ideas for the bringing
about of political and social changes desired by the peo-
ple." Id. at 346(quotingRoth v. United States, 354 U.S.
476,484, 1L.Ed.2d 1498, 77 S. Ct. 1304 (195%)hen

a law burdens core political speech, we apply 'exacting
scrutiny," and we uphold the restriction only if it is nar-
rowly tailored to serve an overriding state intereid."at

347.

The DMCA, however, does not directly impact core
political speech, and thus may not warrant the type of "ex-
acting scrutiny” reserved for that conteSection 512(h)
deals strictly with copyright infringement. Verizon con-
cedes, as it must, that there iskFicst Amendmendefense
to copyright violations. The "Supreme Court . . . has made
it unmistakably clear that thEirst Amendmendoes not
shield copyright infringement.Universal City Studios,
Inc.v. Reimerdes, 82 F. Supp. 2d 211, 220 (S.D.N.Y. 2000)
seeHarper & Row Publishers, Inc. v. Nation Enterprises,
471 U.S. 539, 568, 85 L. Ed. 2d 588, 105 S. Ct. 2218
(1985) [**44] (rejecting First Amendmentchallenge
to copyright infringement action)Zacchini v. Scripps-
Howard, 433 U.S.562,574-78, 53 L. Ed. 2d 965, 97 S. Ct.
2849 (1977)In other words, "thé-irst Amendmenis not
a license to trammel on legally recognized rights in intel-
lectual property.n re Capital Cities/ABC, Inc., 918 F.2d
140, 143 (11th Cir. 1990fquotations omitted). Indeed,
copyrights serve as important incentives to encourage and
protect expression: "the Framers intended copyright itself
to be the engine of free expressiofkldred, 123 S. Ct.
at 788 (quoting Harper & Row, 471 U.S. at 558"By
establishing a marketable right to the use of one's expres-
sion, copyright supplies the economic incentive to create
and disseminate ideadd. Nonetheless, the Court con-
cludes for present purposes that there is some level of
First Amendmenprotection that should be afforded to
anonymous expression on the Internet, even though the
degree of protection is minimal where alleged copyright
infringement is the expression at issue.

C. 8§ 512(h) Provides Sufficient Safeguards to
Protect Internet Users' Rights

Verizon [**45] maintains that the DMCA does not
provide adequate safeguards to protect Internet users
rights of expression and association. In this regard,
Verizon relies heavily on the Supreme Court's decision
in Blount v. Rizzi, 400 U.S. 410, 27 L. Ed. 2d 498, 91
S. Ct. 423 (1971)which overturned a federal statute au-
thorizing prior restraint and censorship of obscene ma-
terials sent through the mail. The Court in Blount held
that "the line between speech unconditionally guaranteed
and speech which may legitimately be regulated . . . is
finely drawn," and thus "the separation of legitimate from
illegitimate speech calls for sensitive tooldd. at 417
(quoting Speiser v. Randall, 357 U.S. 513, 525, 2 L. Ed.
2d 1460, 78 S. Ct. 1332 (1958))he strictures iBlount
and its progeny, however, do not apply outside the ob-
scenity realm; moreover, even if they did, the DMCA
contains [*261] adequate safeguards to ensure that the
First Amendmentights of Internet users will not be cur-
tailed.

Blount struck down a statute that authorized the
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Postmaster General to halt the use of the mails for com-
merce in allegedly obscene materigfs16] and permit-

ted detention of mail pending resolution of an obscenity
determination.

Since § 4006 on its face, and § 4007 as
applied, are procedures designed to deny
use of the mails to commercial distributors
of obscene literature, those procedures vi-
olate theFirst Amendmenunless they in-
clude built-in safeguards against curtailment
of constitutionally protected expression, for
Government is not free to adopt whatever
procedures it pleases for dealing with ob-
scenity . . . without regard to the possible
consequences for constitutionally protected
speech. Rather, tliérst Amendmenequires
that procedures be incorporated that ensure
against the curtailment of constitutionally
protected expression, which is often separate
from obscenity only by a dim and uncertain
line.

400 U.S. at 41¢citations omitted). Because the gov-
ernment was censoring speech and regulating obscenity,
the Court "insisted that regulations of obscenity scrupu-
lously embody the most rigorous procedural safeguards.”
Id. "The fatal flaw of the [statute's] procedure,"” the Court
explained, was that it "failed to require that the Postmaster
General seek to obtain a prompt judidiet47] determi-
nation of the obscenity of the materiald. at 418

The Supreme Court's decision in Blount cannot be
read as broadly as Verizon would like. The statute chal-
lenged in Blount authorized government censorship and
prior restraint of allegedly obscene material sent through
the mail, without any judicial determination of obscenity.
In such circumstances, the Court emphasized, "the cen-
sor's business is to censold. at 419 "The teaching of
our cases is that, because only a judicial determination in
an adversary proceeding ensures the necessary sensitiv-
ity to freedom of expression, only a procedure requiring
a judicial determination suffices to impose a valid final
restraint." 1d. (quoting-reedman v. Maryland, 380 U.S.
51,58, 13 L. Ed. 2d 649, 85 S. Ct. 734 (19653))e Court
emphasized that "it is vital that prompt judicial review
on the issue of obscenity — rather than merely probable
cause — be assured on the Government's initiative before
the severe restrictions in [the statute] are invok&@O'
U.S. 410, 420.

Unlike the statute iBlount however, the DMCA nei-
ther authorizes governmental censorghiid8] nor in-
volves prior restraint of potentially protected expression.

Section 512(h)nerely allows a private copyright owner
to obtain the identity of an alleged copyright infringer in
order to protect constitutionally-recognized rights in cre-
ative works; it does not even directly seek or restrain the
underlying expression (the sharing of copyrighted mate-
rial). Thus, the DMCA does not regulate protected ex-
pression or otherwise permit prior restraint of protected
speech. It only requires production of the identity of one
who has engaged in unprotected conduct- - sharing copy-
righted material on the Internet. The statute in Blount, in
contrast, authorized both prior restraint and censorship
by the government — a far more "severe restriction” on
First Amendmentights. Content-based prior restraint of
expressive activity, the Supreme Court has held, warrants
the strictest scrutiny known téirst Amendmenjurispru-
dence. Seblew York Times Co. v. United States, 403 U.S.
713, 714 (1971)per curiam) ("Any system of[*262]
prior restraints of expression comes to this Court bearing
a heavy presumption against its constitutional validity.™)
(quoting Bantam Books, Inc. v. Sullivan, 372 U.S. 58,
70, 9 L. Ed. 2d 584, 83 S. Ct. 631 (1963)%49] The
DMCA places no limits on protected activity; it governs
unprotected copyright piracy, argd512(h)reaches only
the identity of the subscriber (already known to the ser-
vice provider), not any underlying expression. Moreover,
the content of 512(h)is not obscenity but copyright leg-
islation, where "the wisdom of Congress' action . . . is not
within [the Court's] province to second guesEltred,

123 S. Ct. at 790

The Supreme Court has not extended Blount's require-
ments of "built-in safeguards" and judicial review beyond
the obscenity context, n18 and lower federal courts have
declined to apply Blount and its progeny in other contexts.
n1l9 Because the DMCA does not address obscenity and
does not censor or otherwise authorize prior restraint of
expression, the Court finds Verizon's relianceBlount
is misplaced.

nl8 The application of Blount has been lim-
ited to obscenity settings. See, el\W/PBS v. City
of Dallas, 493 U.S. 215, 239, 107 L. Ed. 2d 603,
110 S. Ct. 596 (199@)icensing ordinance for adult
entertainment industryoutheastern Promotions,
Ltd. v. Conrad, 420 U.S. 546, 561, 43 L. Ed. 2d
448, 95 S. Ct. 1239 (197%ex and nudity in play);
Paris Adult Theatre v. Slaton, 413 U.S. 49, 55, 37
L. Ed. 2d 446, 93 S. Ct. 2628 (197@&)eorgia ob-
scenity law relating to films in theatersynited
States v. Thirty-Seven Photographs, 402 U.S. 363,
368, 28 L. Ed. 2d 822, 91 S. Ct. 1400 (197fbr-
feiture of obscene photographs found in luggage);
United States v. Reidel, 402 U.S. 351, 359, 28 L.
Ed. 2d 813, 91 S. Ct. 1410 (197(')f government
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chooses a system of prior restraints as an aid to its
goal of proscribing obscenity, the system must be
designed to minimize impact on speech which is
constitutionally protected") (Marshall, J., concur-
ring). In aFirst Amendmenthallenge involving a
labor context, the Supreme Court— citing Blount —
explained that "in othefirst Amendmentontexts,
of course, we have required swift judicial review of
the challenged governmental action. In this context,
we do not believe that such special judicial proce-
dures are necessaryChicago Teachers Union v.
Hudson, 475 U.S. 292, 307 n.20, 89 L. Ed. 2d 232,
106 S. Ct. 1066 (1986)

[**50]

nl9 See, e.g.,Cannabis Action Network,
Inc. v. City of Gainesville, 231 F.3d 761, 775
(11th Cir. 2000)(Blount line of cases "predomi-
nantly involved censorship" of obscene materials);
O'Connor v. City and County of Denver, 894 F.2d
1210, 1223 (10th Cir. 1990)'The Freedman re-
guirements [adopted by the Courtin Blount are lim-
ited to prior restraints on protected expression.");
United States v. Outpost Development Corp., 369 F.
Supp. 399, 402 (C.D. Cal.]]1978)we read Blount
as being applicable to questions involving alleged
obscenity, but not to alleged fraudulent schemes™);
Lynch v. Blount, 330 F. Supp. 689, 694 (S.D.N.Y.
1971)("We think the safeguards defined in Blount
for obscenity cases are wholly inappropriate, un-
necessary and inapplicable to the field of commer-
cial fraud.").

Even if such safeguards were required, however, the
DMCA includes sufficient procedures to prevent any sub-
stantial encroachment on tiérst Amendmentights of
Internet users. Before a copyright owner [8151] its
agent) can obtain 8 512(h)subpoena, for example, one
must have a "good faith belief" that the use of copy-
righted material is not authorized by the owrief.U.S.C.
§512(c)(3)(A)(v)Moreover, the DMCA requires a copy-
right owner to submit

a sworn declaration to the effect that the pur-
pose for which the subpoena is sought is to
obtain the identity of an alleged infringer and
that such information will only be used for
the purpose of protecting rights under this
title.

Id. §512(h)(2)(c). The DMCAlIso requires a person seek-
ing a subpoena to state, under penalty of perjury, that he

is authorized to act on behalf of the copyright owner8ld.
512(c)(3)(A)(vi) These [*263] provisions provide sub-
stantial protection for Internet users against baseless or
abusive subpoenas. n20 In fact, the statute contains an
important disincentive for false representations, thereby
further protecting against abusive or harassing subpoenas.
See id 8§ 512(f)(any person who "knowingly JJmaterially
misrepresents"” that activity is infringing "shall be liable
for damages, including costs and attorneys' fees, incurred
by the[**52] alleged infringer" as a result of the misrep-
resentation). With all these protections, it is unlikely that

§ 512(h)will require disclosure, to any significant degree,
of the identity of individuals engaged in protected anony-
mous speech, as opposed to those engaged in unprotected
copyright infringement.

n20 Congress specifically enacted these proce-
dural requirements to prevent mistakes and abuse.
See S. Rep. No. 105-190, at 9 (explaining that the
DMCA contains "important procedural protections
for individual Internet users to ensure that they will
not be mistakenly denied access to the World Wide
Web").

Verizon asserts that, under the DMCA, a copyright
owner does not have to demonstrate that the allegation of
copyright infringement could withstand a motion to dis-
miss. However, in order to obtain a subpoena, the copy-
right owner must, in effect, plead a prima facie case of
copyright infringement. SekEeist Publ'ns, Inc. v. Rural
Tel. Svc. Co., 499 U.S. 340, 361 (199the elements of
a[**53] prima facie case of copyright infringement are
"(1) ownership of a valid copyright, and (2) copying of
constituent elements of the work that are original"); ac-
cord, Lulirama, Ltd. v AxcesBroadcast Svcs., 128 F.3d
872, 884 (5th Cir. 1997)Under8 512 one must assert
ownership of an exclusive copyrighg, 512(c)(3)(A)(i)
and a good faith belief that the use of copyrighted mate-
rial is not authorized8 512(c)(3)(A)(v) In other words,
the subpoena notification must establish ownership and
unauthorized use — a prima facie case of copyright in-
fringement. n21

n21 Although the standard for obtaining8a
512(h)subpoena differs somewhat from the stan-
dard for obtaining a subpoena through the more
traditional procedure governed byed. R. Civ.
P. 11, the difference is not substantial. Und&r
512(c)(3)(A)(v) a copyright owner must have a
"good faith belief" that the use of the copyrighted
material is not authorized. Und&ule 11 a party
or attorney can be sanctioned absent an "objective"
basis that the claim was sound. Se#éfs v. Proctor,
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316 F.3d 584, 594 (6th Cir. 2003yequiring ob-
jective basis for claims unddRule 13; Byrne v.
Nezhat, 261 F.3d 1075, 1105-06 (11th Cir. 2001)
(same). Both procedures allow for sanctions for any
baseless or meritless claims.

[**54]

Lastly, the DMCA provides that the Federal Rules
of Civil Procedure govern the issuance, service, en-
forcement, and compliance of subpoen&s.U.S.C. §
512(h)(6) Hence, access to the courts and the judicial su-
pervision Verizon urges to protect Internet users is avail-
able. Service providers or their subscribers, for example,
can employFed. R. Civ. P. 450 object to, modify or

move to quash a subpoena, or even to seek sanctions. See,

e.g.,Fed. R. Civ. P. 45(c)(1jauthorizing sanctions for
overbroad, burdensome, or vexatious subpoenas). This
adds yet another layer of protection for Internet users.
n22 Thus, in sum, the Court rejectg264] Verizon's
contention that§ 512 does not provide sufficient safe-
guards or judicial supervision to protect Internet users'
First Amendmentights, including anonymity.

n22 These provisions und& 512 are pre-
cisely the type of procedural requirements other
courts have imposed — in non-copyright cases —to
compel a service provider to reveal the identity of
anonymous Internet users. S€elumbia Ins. Co.
v. Seescandy.com, 185 F.R.D. 573, ]]578-80 (N.D.
Cal. 1999)(in trademark dispute against anony-
mous person, court required plaintiff to identify
person with specificity, identify all steps taken to
locate elusive person, establish that suit could with-
stand motion to dismiss, and show "probable cause
[as] a protection against the misuse ef parte
procedures to invade the privacy of one who has
done no wrong"); Doe v. 2TheMart.commc., 140
F. Supp. 2d. at 109%0 obtain subpoena to iden-
tify anonymous poster of criticism of corporation,
party must show it was acting in good faith and not
for an improper purpose, that information directly
related to core claim, and that information was un-
available from any other sourcd)) re Subpoena
Duces Tecum to America Online, Inc., 2000 Va. Cir.
LEXIS 220, 2000 WL 12103728 (Va. Cir. Ct. Jan.
31, 2000) (to obtain identity of anonymous Internet
users, court required that "the party requesting the
subpoena has a legitimate, good faith basis to con-
tend that it may be the victim of conduct actionable”
and that information sought "is centrally needed to
advance that claim").

[**55]

D. Section 512(h)s Not Overbroad

Verizon claims that th& 5121(h)subpoena authority
is substantially overbroad and will chill protected anony-
mous speech and association. As explained earlier, the
overbreadth doctrine permits facial challenges to statutes
on the ground that the statute or regulation reaches consti-
tutionally protected speech of parties not before the court.
Broadrick,413 U.S. at 612-159f a ]]statute is substan-
tially overbroad, and thus sweeps within its proscriptions
a good amount of protected expression, the statute is un-
constitutional. The doctrine is predicated on "a judicial
prediction or assumption that the statute's very existence
may cause others not before the court to refrain from con-
stitutionally protected speech or expression." Id. at 612.

The scope o8 512(h)may impact some protected
expression and association, in that the threat of a sub-
poena under the DMCA, and the resulting disclosure of
identity, could discourage some Internet users from other-
wise protected activity. It is also possible that a copyright
owner could mistakenly pursue, and obtain, the identity
of an anonymous Internet user who W&%6] not, in
actuality, infringing copyrighted materials. Yet, "to pre-
vail in a facial challenge, however, it is not enough for
a plaintiff to show 'some' overbreadth. Rather, the over-
breadth of a statute must not only be real, but substantial
as well." Ashcroft v. ACLU, 535 U.S. 564, 584, 152 L.
Ed. 2d 771, 122 S. Ct. 1700 (200@jtations omitted);
Houston v. Hill, 482 U.S. 451, 458, 96 L. Ed. 2d 398, 107
S. Ct. 2502 (1987§"Only a statute that is substantially
overbroad may be invalidated on its face."). B&12(h)
subpoena authority hardly amounts to a real or substan-
tial threat to protected expression. Indeed, Verizon has
not come forward with any evidence that in the five years
since the DMCA was enactef,512(h)subpoenas have
been used to identify anyone but Internet users engaging
in copyright infringement. n23

n23 Verizon highlights an incident involving a
notice to an Internet service provider alleging pos-
sible copyright infringement of a Harry Potter film.
The allegedly infringing work turned out to be a
child's book report, which the "robotic" software
could not distinguish from the copyrighted work.
However, the copyright owner did not issueS8a
512(h) subpoena, but merely notified the service
provider by letter of the alleged infringement. Such
mistakes are possible using evolving technology,
but there is nothing to suggest they will cause sub-
stantial chilling of expression on the Internet.

[**57]
Verizon also portends th&t512(h)could be used by
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"cyberstalkers" to issue fraudulent subpoenas to obtain
identifying information (such as phone numbers and ad-
dresses) about people they meet in Internet chat rooms.
Of course, this anonymity issue, although perhaps some-
what [*265] related to aFirst Amendmenexpressive
interest, is generated more by safety concerns. As such,
it may be more properly considered as a policy argument
against broad subpoena authority, and therefore a matter
for Congress rather than this Court. But in any event, re-
quirements in the DMCA should prevent such speculation
from ever becoming a reality. In order to get a subpoena,
one must identify the material claimed to be infringing,
and information reasonably sufficient to permitthe service
provider to locate the material. S&512(c)(3)(A)(iii)
Likewise, 8 512(c)(3)(A)(ii)requires identification of the
online site where the copyrighted works are claimed to be
infringed. Although conceivably one could falsify such
information in a subpoena, the information is also eas-
ily verifiable by service providers, who can provide an
additional check against fraudulent conduct. In fact, the
remedial provision$*58] of the DMCA, including the
right to damages for misrepresentation, attorneys fees,
contempt sanctions and even the possibility of criminal
perjury charges, should deter potential stalkers.

The risk of cyberstalking and any accompanying im-
pact on expressive interests, then, is minimal. As the
Supreme Court has explained, "the mere fact that one
can conceive of some impermissible applications of a
statute is not sufficient to render it susceptible to an over-
breadth challengeMembers of City Council v. Taxpayers
for Vincent, 466 U.S. 789, 800Although such laws, if
too broadly worded, may deter protected speech to some
unknown extent, there comes a point where that effect—
at best a prediction — cannot, with confidence, justify in-
validating a statute on its faceNew York v. Ferber, 458
U.S. 747,770, 73 L. Ed. 2d 1113, 102 S. Ct. 33¥ain,
it is noteworthy that although it has been nearly five years
since§ 512came into effect, there is nothing in the record
to indicate that the DMCA subpoena authority has been
used for stalking or other fraudulent purposes. Hence,
while conceivable, Verizon's cyberstalking scenario is un-
likely, and the DMCA cannot be found unconstitutionally
overbroad on such a thin reed of speculatipn59] See
Taxpayers for Vincent, 466 U.S. at 800 n(I%e have
never held that a statute should be held invalid on its face
merely because it is possible to conceive of a single im-
permissible application, and in that sense a requirement
of substantial overbreadth is already implicit in the doc-
trine." (quoting Broadrick413 U.S. at 63@Brennan, J.,
dissenting)); Ferbed58 U.S. at 771"[A] law should not
be invalidated for overbreadth unless it reaches a substan-
tial number of impermissible applications.").

The Supreme Court has emphasized repeatedly that

"where a statute regulates expressive conduct, the scope
of the statute does not render it unconstitutional un-
less its overbreadth is not only real, but substantial as
well, judged in relation to the statute's plainly legitimate
sweep."Osborne v. Ohio, 495 U.S. 103, 112, 109 L. Ed.
2d 98, 110 S. Ct. 1691 (19920)\ny overbreadth result-
ing from § 512(h)that arguably chilld=irst Amendment
expression or association is neither "real" nor "substan-
tial" in relation to the DMCA's "plainly legitimate sweep"
of identifying copyright infringers. Thg*60] extent of
copyright infringement and piracy of intellectual property
over the Internet, on the other hand, is well-recognized
and "has reached epidemic proportionsriited States

v. Elcom, Ltd., 203 F. Supp. 2d 1111, 1132 (N.D. Cal.
2002) The recording industry has suffered substantial
losses due to Internet piracy Whatever marginal impact
the DMCA subpoena authority may have on the ex-
pressive or anonymity rights of Internet users, then, is
vastly outweighed by the extent of copyright infringe-
ment [*266] over the Internet through peer-to-peer file
sharing, which is the context of the legitimate sweef of
512(h)

The DMCA does not regulate expression, agd
512(h)is not directed at the suppression of expression.
Indeed, Congress enacted the DMCA in parsporand
promoteexpression, not suppress it. Congress was con-
cerned that "copyright owners [would] hesitate to make
their works readily available on the Internet without rea-
sonable assurance that they will be protected against mas-
sive piracy." S. Rep. No. 105-190, at 8 (1998). The ability
to copyright, in fact, is "the engine of free expression."
Eldred, 123 S. Ct. at 78@&uoting Harper & Row, 471
U.S. at 558. [**61] Hence, the DMCAfostersspeech
by helping artists, musicians, and authors protect their
creative works, in turn encouraging further expression.

The Supreme Court has cautioned that applica-
tion of the overbreadth doctrine "is, manifestly, strong
medicine."Broadrick, 413 U.S. at 613The doctrine is
therefore employed "with hesitation, and then 'only as a
last resort."Ferber, 458 U.S. at 76@quotingBroadrick,

413 U.S. at 618. "There must be aealistic danger
that the statute itself wilignificantly compromiseecog-
nized First Amendmenprotections of parties not before
the Court for it to be facially challenged on overbreadth
grounds."Taxpayers for Vincent, 466 U.S. at 80dm-
phasis added). Verizon simply has not shown that the
subpoena authority und@r512(h)is so overbroad that

it sweeps a substantial amount of protected expression
within the DMCA's proscriptions. Verizon's bald specula-
tion of mistakes, abuse or harassment that has yet to occur
to any degree (letalone to any substantial degree) since the
statute was enacted is simply not enough. "Judged in rela-
tion to the statute's plainfy*62] legitimate sweep," and
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in light of the extent of copyright piracy over the Internet,
any impact on expressive and associational rights on the
Internet is negligible.

Ultimately, Verizon suggests that even §f512(h)
is not found facially unconstitutional, it should nonethe-
less be construed narrowly so as to avoid serieiost
Amendmentissues. "When the validity of an act of
Congress is drawn in question, and even if a serious doubt
of constitutionality is raised, it is a cardinal principle that
this Court will ascertain whether a construction of the
statute is fairly possible by which the question may be
avoided."Public Citizen v. Dep't of Justice, 491 U.S. 440,
465-66, 105 L. Ed. 2d 377, 109 S. Ct. 2558 (1989)
tation omitted). Hence, "where an otherwise acceptable
construction of a statute would raise serious constitutional
problems, the Court will construe the statute to avoid such
problems unless such construction is plainly contrary to
the intent of Congress491 U.S. 440, 466]]

To begin with, this Court has already determined in
its First Subpoena Decision that the construction§of
512(h)Verizon proposes is not plausible given the statu-
tory [**63] language, context, purpose and legislative
history, and thus would be "plainly contrary to the in-
tent of Congress." Moreover, before this constitutional
avoidance doctrine can be applied, a Court must first
be faced with a "grave" constitutional questioRAPS
v. Clinton, 302 U.S. App. D.C. 208, 997 F.2d 898, 906
(D.C. Cir. 1993) or a "formidable constitutional diffi-
culty," Public Citizen, 491 U.S. at 4661ere,§ 512(h)
does not present a grave or formidable constitutional
problem. As explained above, the Court rejects Verizon's
[*267] First Amendmenthallenge t& 512(h) n24 "The
Court need not apply . . . the doctrine . . . where a consti-
tutional question, while lacking an obvious answer, does
not lead a majority gravely to doubt that the statute is
constitutional."Almendarez-Torres v. United States, 523
U.S. 224,239, 140 L. Ed. 2d 350, 118 S. Ct. 1219 (1998)

n24 Constitutional avoidance does not apply to
Verizon'sArticle 11l challenge, as no limiting con-
struction of§ 512(h)would cure that alleged consti-
tutional defect — the alleged "case or controversy"
deficiency pertains to any subpoena, whether ad-
dressed to aubsection (a]]or subsection (cker-
vice provider.

[*)\-64]

Even if the Court were presented with such grave
doubts, moreover, Verizon's proposed construction of the
statute would not eliminate the constitutional problem,
but rather would only reduce it. The Court has construed
§ 512(h)as applying to all service providers under the

DMCA, including those falling within the conduit func-
tions undersubsection (a)Verizon would construes
512(h)s subpoena power to apply onlysabsection (g)
where the subscriber stores his allegedly infringing ma-
terial on the service provider's system. But Internet users
who fall within subsection (chave anonymity interests
identical to users withisubsection (g)and hence would

be susceptible to the same chilling of expressive and as-
sociational rights asserted by Verizon. Thus, Verizon's
construction would only mean that fewer users would
have theilFirst Amendmerihterests impacted — the same
alleged constitutional problem would persist to some de-
gree.

"The principle . . . is a categorical one: as between
two possible interpretations of a statute, by one of which
it would be unconstitutional and by the other valid, our
plain duty is to adopt that which will save the AcRUst v.
Sullivan, 500 U.S. 173, 190, 114 L. Ed. 2d 233, 111 S. Ct.
1759 (1991]**65] (quotingBlodgettv. Holden, 275 U.S.
142,148, 72 L. Ed. 206, 48 S. Ct. 105 (192Byt read-
ing 8 512(h)as applying only tsubsection (clisers does
not eliminate Verizon's alleged constitutional problem —
it only reduces it — and thus will not "save" the DMCA. If
the subpoena authority und&rb512(h)chills expression
and association, it does so as applied to tsathsection
(c) users andgubsection (ajsers. Hence, not only is the
narrow construction urged by Verizon not a plausible one
to which8 512(h)is "genuinely susceptible,” as this Court
has previously found, seeFirst Subpoena Decisid0,F.
Supp. 2d at 30-3%ut it would not saves 512(h)from
the alleged constitutional infirmity in any event.

In the end, Verizon's customers should have

little expectation of privacy (or anonymity) in
infringing copyrights. Subscribers to Verizon's
Internet services are put on clear notice that

they cannot use Verizon's service or network to
infringe copyrights. See Verizon Online Terms of Service,

http://www.verizon.net/policies/popups/internetaa_popup.asp.

In fact, as part of its ]Jcorporate policy;**66] Verizon
alerts its subscribers at the outset that it will "disclose
individual customer information to an outside entity .
. . when Verizon is served with valid legal process for
customer information.” See Verizon Privacy Principles,
http://www?22.verizon.com/About/Privacy/genpriv. And
if an individual subscriber opens his computer to permit
others, through peer-to-peer file-sharing, to download
materials from that computer, it is hard to understand just
what privacy expectation he or she has after essentially
opening the computer to the world. Sgaited States v.
Kennedy, 81 F. Supp. 2d 1103, 1110 (D. Kan. 2000)
expectation of privacy where user hgd$268] opened
files up on home computer to anyone who wants to
receive them).
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IV. VERIZON'S STAY REQUEST Verizon empha-

"that the subpoena power itv U.S.C. § 512(happlies

sizes that both subpoena actions are test cases raisingto all Internet service providers within the scope of the

issues of first impression, and urges the Court to stay
its rulings on both matters pending appeal. Although the
Court does not dispute Verizon's characterization of these
subpoena cases, novelty of issues alone does not entitle
a litigant to a stay pending appeal. Applying the well-
established standards in this Circuit, Verizon's request
[**67] for a stay pending appeal must be denied.

A. Standard for a Stay

To obtain a stay pending appeal, Verizon "must show
(1) that it has a substantial likelihood of success on the
merits; (2) that it will suffer irreparable injury if the stay
is denied; (3) that issuance of the stay will not cause sub-
stantial harm to other parties; and (4) that the public inter-
est will be served by issuance of the stayriited States
v. Philip Morris Inc., 354 U.S. App. D.C. 171, 314 F.3d
612,617 (D.C. Cir. 2003(citing Washington Metro. Area
Transit Comm'n v. Holiday Tours, Inc.[[, 182 U.S. App.
D.C. 220, 559 F.2d 841, ]]843 (D.C. Cir. 1977))These
factors interrelate on a sliding scale and must be balanced
against each otherSerono Labs., Inc. v. Shalala, 158
F.3d 1313, 1318 (D.C. Cir. 1998FityFed Fin. Corp. v.
Office of Thrift Supervision, 313 U.S. App. D.C. 178, 58
F.3d 738, 747 (D.C. Cir. 1995)'If the arguments for one
factor are particularly strong, [a stay] may issue even if
the arguments in other areas are rather weak."). On a mo-
tion for stay, "it is the movant's obligation to justify the
court's exercise of such an extraording™8] remedy."
Cuomo v. U.S. Nuclear Reg. Comm'n, 772 F.2d 972, 978
(D.C. Cir. 1985) n25 Although there may be a temptation
to conclude that a stay is warranted in this "test" case to
enable the Court of Appeals to consider issues arguably
of first impression, Verizon in fact has a heavy burden to
justify an entitlement to this "extraordinary remedy."

n25 Although presenting a serious legal is-
sue on appeal may weigh in favor of a stay, the
movant still must demonstrate that the balance of
harms strongly favors such relief. SBat'l Ass'n
of Farmworkers v. Marshall, 202 U.S. App. D.C.
317, 628 F.2d 604, 616 (D.C. Cir. 198Mioliday
Tours, 559 F.2d at 844Hence, a stay will not be
granted in a subpoena enforcement action simply
because a novel legal issue is presented FE€&v.
Comm'n to Elect Lyndon LaRouche, 198 U.S. App.
D.C. 116, 613 F.2d 849, 853 (D.C. Cir. 1980)

B. Likelihood of Success on the Merits

Verizon's likelihood of success on the melit$69]
of its claims, both statutory and constitutional, is mini-
mal. In the First Subpoena Decision, the Court concluded

DMCA, not just those service providers storing informa-
tion on a system or network at the direction of a us240

F. Supp. 2d at 26Verizon argues that the Court's central
reliance on the definition of the term "service provider" is
"misplaced." However, the Court followed well-accepted
canons of statutory construction in applyiBgs12(k)s
broad definition of "service provider" to the subpoena au-
thority under8 512(h) First and foremost, the plain lan-
guage of the statute's definition provisionsabsection

(k) mandates this result. It is only by dismissing Hud-
section (k)definition of "service provider" altogether that
Verizon can contend otherwise. Butthere is no basis for ig-
noring that clear, governing definitional language. Where
a statute "unambiguously uses a statutorily defined term,
that definition controls.Xolverine Power Co. v. FERC,
295 U.S. App. D.C. 343, 963 F.2d 44p269] 451 (D.C.

Cir. 1992).[**70] Moreover, the structure, purpose and
legislative history of the DMCA fully support the con-
clusion that the§ 512(h)subpoena authority extends to
all service providers, including those (like Verizon) who
fall within subsection (83 conduit functions. The statu-
tory construction issue Verizon presents may be important
and even novel, but that does not necessarily mean it is
close or that Verizon is likely to succeed on the merits of
its appeal.

Verizon contends that the Court's construction of the
DMCA renders the "take down" notification withif§
512(c)(3)(A)(ii)meaningless, because "material” can only
be "removed" by a service provider if it is physically
stored on the provider's network or system. Ursldrsec-
tion (a), the copyrighted material is stored on the user's
own computer, and therefore a service provider cannot
remove that material. Verizon therefore argues thagthe
512(h)subpoena authority can only apply sabsection
(c) service providers because they store such materials
on their systems. Howeve§,512(h)requires a copyright
owner to provide the clerk with a "copy of the notifica-
tion describedin subsection (c)(3)(A) 8§ 512(h)(2)(A)
(emphasis added)[**71] It does not require a service
provider to actually "take down," or disable access to,
the material alleged to be infringing. Verizon confuses
the obligation of the copyright owner simply to provide
a "copy" of the notification "described" isubsection
(c)(3)(A) with a duty actually to "take down" the ma-
terial — a duty not found in or required bsubsection
(h). Moreover, even if one accepted Verizon's interpreta-
tion of the statute, a service provider withénbsection
(a) still could satisfysubsection (c)(3)(A)(iil} require-
ment to identify the material that is to be removed or
to which access is to be disabled. Again, this is only an
obligation to identify the alleged infringing material, not
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a requirement to remove or disable access to it. Finally,
even if there were such a requirement, a service provider
can "disable access" to the material by terminating the
subscriber's account.

An additional statutory argument raised by Verizon to
justify a stay rests 08 512(n) which provides:

Subsections (a), (b), (c), and (d) describe
separate and distinct functions for purposes
of applying this section. Whether a service
provider qualifies for the limitation on liabil-
ity [**72] in any one of those subsections
shall be based solely on the criteria in that
subsection, and shall not affect a determina-
tion of whether that service provider qualifies
for the limitations on liability under any other
such subsection.

17 U.S.C. § 512(n)Verizon argues that the scope of the
subpoena authority should be determined in light of the
service provider'function rather than in accordance with
the definition of "service provider" isubsection (k)(1)

as this Court concluded. This argument was not initially
raised in the first subpoena action, but only in Verizon's
stay motion — and for good reasd@ubsection (ngxplic-

itly applies only to whether a service provider qualifies for
the "limitation on liability" insubsections (a) through (d)
and makes no reference whatsoever to construction of the
subpoena authority undsunbsection (h)Thus, sibsection

(n) cannot be read to somehow narrow the broad defini-
tion of "service provider" set out isubsection (k)n26
That [*270] definition is governing here, and nothing in
subsection (njs inconsistent with that conclusion.

n26 As the Court explained in its prior deci-
sion, there is no doubt thaubsection (K3 broad
definition of "service provider" applies wubsec-
tion (a)conduit functions such as providing Internet
connectivity or e-mail. Se240 F.3d at 31The leg-
islative history of the DMCA makes this explicit,
noting that the definition of "service provider" un-
der subsection (kjncludes "services such as pro-
viding Internet access, e-mail, chat room and web
page hosting services" — the very services within
subsection (a¥ conduit functions. See S. Rep. No.
105-190, at 54; see also H.R. Rep. No. 105-551(11),
at 64 (1998).

[**73]

Nor is there a substantial likelihood that Verizon will
prevail on the merits of itArticle 11l challenge t@ 512(h)
To be sure, the clerk of the court is not commonly called

upon to issue a subpoena in the absence of a pending case
or controversy. But given that the clerk only, not a federal
judge, is actually involved in the issuance o§ ®12(h)
subpoena, and that, in any event, there is ample precedent
for judicial compulsion of evidence in the absence of a
pending federal court case or controversy, it is clear that
the procedure authorized I&512(h)is constitutionally
permissible. Verizon thus has no more than a marginal
likelihood of success on itarticle Il challenge.

Verizon is even less likely to prevail on itSirst
Amendmentlaim. Section 512(hdoes not purport to
regulate speech or expression; rather, it is a tool to aid
copyright owners in identifying infringers and combat-
ing Internet piracy. The subpoena provision contains a
number of substantial procedural requirements aimed at
preventing abuse, fraud, and mistakes, without chilling
expressive or associational rights. Moreover, Verizon's
overbreadth challenge fails on several grounds, and the
constitutional[**74] avoidance doctrine is inapposite
because a grave constitutional problem is not presented
and because Verizon's suggested "saving" construction of
§ 512(h)is not plausible and, in any event, would only
reduce, not eliminate, the alleged constitutional infirmity.

In short, there is little chance that Verizon will suc-
ceed on the merits of its statutory and constitutional claims
on appeal, and surely not a "probability" or "substantial
likelihood" of such success. "[A] court, when confronted
with a case in which the other three [stay] factors strongly
favor interim relief may exercise its discretion to grant
a stay if the movant has made a substantial case on the
merits."Holiday Tours, 559 F.2d at 843n that setting,

"it will ordinarily be enough that the plaintiff has raised
questions going to the merits so serious, substantial, and
difficult and doubtful, as to make them a fair ground for
litigation and thus for more deliberative investigation."
Id. at 844 As explained below, however, here the bal-
ance of harms does not favor a stay, and thus it remains
"particularly important for the movant to demonstrate a
substantial likelihood of success on the mer[ts75] "
Dodd v. Fleming, 223 F. Supp. 2d 15, 20 (D.D.C. 2002)
Verizon has not done so—the statutory and constitutional
claims it asserts are ultimately not difficult, and there is
accordingly no need for further "deliberative investiga-
tion" on them. Verizon's inability to establish a likelihood
of success on the merits therefore fatally undermines its
stay request.

C. Balance of Harms

Both Verizon and RIAA claim forcefully that they will
be irreparably injured by an adverse stay ruling from the
Court. Verizon claims the denial of a stay may moot its ap-
peal and injure its business interests, while RIAA argues
that, if a stay is granted, extensive copyright infringement
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would continue indefinitely. RIAA also fears that other
service providers may refuse to comply with DMCA sub-
poenas until the Court of Appeals rules, thereby delaying
RIAA's investigation of copyright infringement on the
Internet.

[*271] 1. Injury to Verizon

To begin with, it is difficult to appreciate Verizon's
claims of harm to its interests, given that Verizon has
stressed throughout this litigation that RIAA could read-
ily obtain the identity of the alleged infringers through a
John Doe action.[**76] See Verizon Opp. to Mot. to
Enforce, No. 02-MS-0323 (Aug. 30, 2002), at 5, 24-25;
see generallfirst Subpoena Decision, 240 F. Supp. 2d at
39-41 Infact, Verizon has indicated that it will cooperate
with a subpoena served under a John Doe complaint, and
disclose the identity of an alleged infringé&d. at 24-25
Verizon Mot. for Stay, No. 02-MS-0323 (Jan. 30, 2002),
at 14. If that is the case, and it is only a question of the
process for disclosure of such information, then one can-
not easily fathom how Verizon would truly suffer serious,
irreparable harm warranting a stay.

Verizon maintains that it will be irreparably harmed
by disclosure of a user's identity because that will ad-
versely affect the goodwill Verizon has developed with its
subscribers and may scare off future business. "The key
word in this consideration isreparable Mere injuries,
however substantial, in terms of money, time and en-
ergy necessarily expended in the absence of a stay are not
enough.'Wisconsin Gas Co. v. Fed. Energy Reg. Comm'n,
244 U.S. App. D.C. 349, 758 F.2d 669, 674 (D.C. Cir.
1985)(emphasis in original; citation omitted). Impact on
[**77] business and profits "may constitute irreparable
harm only where the loss threatens the very existence of
the movant's businesdd.; see alsdHoliday Tours, 559
F.2d at 843 n. 2Verizon makes no showing that com-
pliance with this one subpoena, or even with a series of
subpoenas for subscribers' identities, pending appellate
proceedings would threaten the very existence of its busi-
ness.

In the end, then, it is difficult to discern any irrepara-
ble injury to Verizon from having to disclose, under court
order, the identities of a few of its subscribers. Any harm
to its goodwill is speculative and negligible. Weighing
the stay factors on a sliding scale tips heavily against
granting Verizon's request for a stay where it can show
only the slightest threat of irreparable injury. "Despite this
flexibility, we require the moving party to demonstrate at
least 'some injury,’ since 'the basis for injunctive relief
in the federal courts has always been irreparable harm.
CityFed Fin. Corp., 58 F.3d at 74{guoting Population
Inst. v. McPherson, 254 U.S. App. D.C. 395, 797 F.2d
1062, 1078 (D.C. Cir. 1986)and Sampson v. Murray,

415 U.S. 61, 88, 39 L. Ed. 2d 166, 94 S. Ct. 937 (1974)).
[**78] Indeed, because the movant "has made no showing
of irreparable injury here, that alone is sufficient for us to
conclude that the district court did not abuse its discretion
by rejecting [movant's] requestCityFed. Fin. Corp., 58
F.3d at 747 see alsdodd v. Fleming, 223 F. Supp. 2d
at 20("if a party makes no showing of irreparable injury,
the court may deny the motion for injunctive relief with-
out considering the other factors"). Without irreparable
injury, Verizon simply cannot justify a stay.

2. Mootness

Verizon also contends that it will be irreparably
harmed absent a stay because the revelation of its sub-
scriber's identity would moot the appeal and deprive
Verizon of its statutory right to further judicial review. See
Center for Int'l Envtl. Law v. Office of U.S. Trade Rep.,
240 F. Supp. 2d 21, 22-23 (D.D.C. 2003¥efendants
have made a strong showing of irreparable harm because
disclosure of the documents in question will render any
appeal moot")Center for Nat'l Security Studies v. United
States Dep't of Justice, 217 F. Supp. 2d 58, 58 (D.D.C.
2002)(granting stay of disclosure order in FO[&79]
case where compliancg272] with order "would effec-
tively moot any appeal"). RIAA counters that effective
relief could still be granted and that the case falls within
the "capable of repetition yet evading review" exception
to mootness. RIAA has stated, moreover, that it will not
argue mootness on appeal. Hearing Tr., Mot. to Stay, 02-
MS-0323 (Feb. 13, 2003), at 44. n27

n27 Notwithstanding RIAA's commitment, the
Court recognizes that mootness goes to the juris-
diction of the Court of Appeals and hence must be
considered even if not asserted by the parties.

These subpoenas seem to fall within an exception to
mootness. The Supreme Court has found "that jurisdic-
tion is not necessarily defeated simply because the order
attacked has expired, if the underlying dispute between
the parties is one 'capable of repetition, yet evading re-
view." Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 546,
49 L. Ed. 2d 683,96 S. Ct. 2791 (197§uotingSouthern
Pacific Terminal Co. v. ICC, 219 U.S. 498, 515, 55 L. Ed.
310, 31 S. Ct. 279 (1911)*80] In this two-part cal-
culus, a dispute is capable of repetition if "there [is] a
reasonable expectation that the same complaining party
would be subjected to the same action again," and evades
review if "the challenged action was in its duration too
short to be fully litigated prior to its cessation or expira-
tion." Weinstein v. Bradford, 423 U.S. 147, 149, 46 L. Ed.
2d 350, 96 S. Ct. 347 (197%)er curian).

Under the capable of repetition prong, a party must
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show a reasonable expectation "that the same parties will
engage in litigation over the same issue in the future.”
Pharmachemie B.V. v. Barr Laboratories, 349 U.S. App.
D.C. 284, 276 F.3d 627, 633 (D.C. Cir. 2008)iting
Normanv. Reed, 502 U.S. 279,288,116 L.Ed.2d 711,112
S. Ct. 698 (1992))Given the extent of copyright piracy
occurring over the Internet today, and given that Verizon
has 1.7 million customers, itis certainly likely that RIAA,
which represents the vast majority of copyright owners of
music, will serve more subpoenas, and attempt to en-
force them, against Verizon in the future. In fact, since
RIAA served these two subpoenas on Verizon, it has filed
[**81] four others on Verizon seeking the identity of al-
leged infringers. See][ Civil Action Nos. ]J03-MS-0071,
03-MS-0079, 03-MS-0088, and 03-MS-0089 (D.D.C.
2003). n28 There is plainly "areasonable expectation” that
Verizon "would be subjected to the same action again.”
LaRouche v. Fowler, 332 U.S. App. D.C. 25, 152 F.3d 974,
978 (D.C. Cir. 1998)

n28 Verizon's counsel has conceded that this
litigation is capable of repetition. Hearing Tr., Mot.
to Stay, 02-0323 (Feb. 3, 2003), at 37. Indeed, the
potentially large number of these subpoenas was
one of the parade of horribles Verizon has cited to
illustrate the burden Internet service providers face
under RIAA's construction of the DMCA. See Opp.
to Motion to Enforce at pp. 11-13.

Under the "evading review" prong of the mootness
exception, the question is whether "the challenged activ-
ity is by its very nature short in duratigrso that it could
not, or probably would not, be able to be adjudicated
while fully live." Id. [**82] at 978 (emphasis in origi-
nal). In the absence of a stay, RIAA's subpoenas probably
would not be able to be adjudicated while fully "live,"
because user identities would be disclosed, satisfying the
subpoena. This inquiry addresses the particular activity's
temporal duration, that is, "how quickly must an activity
begin and end to evade judicial review," and "evading re-
view means evading Supreme Court revie®@ampbell
v. Clinton, 203 F.3d 19, 33 (D.C. Cir. 200QTatel, J.,
concurring). The context here — copyright infringement
over the Internet — is inherently one thft273] likely
evades reviewSection 512(hexpressly and repeatedly
(in eight separate references) mandates that the subpoena
process occur "expeditiously," for it is critical to curtail
infringement as quickly as possible, given "the ease with
which digital works can be copied and distributed world-
wide virtually instantaneously." S. Rep. No. 105-190, at
8. The very nature of the speed, and worldwide scope, of
copyright piracy over the Internet means that these sub-
poena issues could not be adjudicated while fully "live"

(unless stays were routinely entered). n29 If subpoenas
could not be enforced pendir*83] the sometimes
glacial pace of full appellate review, there would be little
point in seeking enforcement in the first place — it would
simply take too long to protect copyrights.

n29 See, e.g.Jefferson v. Abrams, 747 F.2d
94, 96 (2nd Cir. 1984{in challenge to procedures
for nominating candidates for special election to
Congress, court reasoned that "the very speed with
which such elections must be conducted makes
the problem of constitutional defects in nomination
procedures peculiarly one ‘capable of repetition, yet
evading review") (citingMontano v. Lefkowitz[],
575 F.2d 378, 382 (2d Cir.1978))

3. Harm to RIAA

The harm to RIAA, and the copyright owners it repre-
sents, from a stay is comparatively more substantial than
any harm to Verizon absent a stay. The extent of copy-
right infringement and piracy of music recordings over
the Internet has skyrocketed, resulting in enormous losses
for the industry. Most importantly, if the Court entered a
stay,[**84] the apparentinfringement of numerous copy-
righted works made available over the Internet for univer-
sal downloading could continue unabated. Unauthorized
use of a copyrighted work has long been presumed to
constitute irreparable harm. n30 The value of these copy-
righted works could plummet further, as they are made
available (at the push of a button) for the taking. Given
the extensive losses to Internet piracy, the relative harm to
RIAA and copyright owners is significant and more than
counter-balances Verizon's claimed harm. Belaware
River Port Auth. v. TransAmerican Trailer Transp., Inc.,
501 F.2d 917, 924 (D.C. Cir. 1974)Relief saving one
claimant from irreparable injury, at the expense of sim-
ilar harm caused another, might not qualify as the eg-
uitable judgment that a stay represents.” (cififigginia
Petroleum Jobbers Ass'n v. Federal Power Comm'n, 104
U.S. App. D.C. 106, 259 F.2d 921, 925 (D.C. Cir. 1958))
n31

n30 SeeHealth Ins. Ass'n of Am. v. Novelli,
211 F. Supp. 2d 23, 28 (D.D.C. 200@)Jn copy-
right infringement cases, a copyright holder may
be presumed to suffer irreparable harm as a mat-
ter of law when his right to the exclusive use of
copyrighted material is invaded.")faylor Corp.
v. Four Seasons Greetings, 315 F.3d 1039, 1041-
42 (8th Cir. 2003)(for purposes of injunctive re-
lief "in copyright-infringement cases, the general
rule is that a showing of a prima facie case raises a
presumption of irreparable harmABKCO Music,
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Inc. v. Stellar Records, Inc., 96 F.3d 60, 66 (2nd Cir.
1996)(same).
[**85]

n31 Verizon's assertion that RIAA and copy-
right owners will not be harmed because there is
a three-year statute of limitations for prosecuting
copyright infringement ignores the fact that mon-
etary damages or the recovery of royalties are not
realistic remedies here. It is highly unlikely that the
two individuals alleged to be infringing the copy-
rights of more than 600 and 800 songs respectively
are in a position to pay royalties and statutory dam-
ages — at $150,000 per violation—should RIAA
pursue an infringement action. Moreover, the avail-
ability of money damages will not generally over-
come irreparable injury resulting from copyrightin-
fringement. Se€adence Design Systems v. Avant
Corp., 125 F.3d 824, 827 (9th Cir. 1997r defen-
dant cannot, by asserting the adequacy of money
damages, rebut the presumption of irreparable harm
that flows from a showing of likelihood of success
on the merits of a copyright infringement claim™).

[*274] If a stay is entered, it is foreseeable that
other service providers presented with subpoenas under
the DMCA will seek a stay of enforcement pend|6]
appellate resolution of this "test" case. n32 Meanwhile,
copyrighted works would remain open to infringement
over the Internet. n33 In that setting, a stay could, effec-
tively, serve as an injunction against any use of DMCA
subpoena authority until a Court of Appeals decision,
a scenario inconsistent with this Court's assessment of
Congress's intent. "Every day [the stay] remains in force
the clearly expressed intent of Congress is being frus-
trated."Heckler v. Turner, 468 U.S. 1305, 1309, 82 L.
Ed. 2d 891, 105 S. Ct. 2 (198&ehnquist, J., in cham-
bers). Even though an issue of first impression may be
presented here, there is negligible harm to Verizon absent
a stay, particularly in contrast to the ongoing harm facing
RIAA and copyright owners (by way of unabated piracy).

n32 It appears that Earthlink, another service
provider, may refuse to comply with DMCA sub-
poenas until the Court of Appeals rules. See RIAA
Opp. to Verizon Mot. to Stay, Ex. A, PP 4-10
(Whitehead Decl.).

n33 Although Verizon has notified both of the
alleged infringers, only one has agreed to stop, in
the future, making works available over the Internet
pending complete resolution of the subpoenas.

[**87]
4. The Public Interest

Finally, the public interest will best be served by deny-
ing Verizon's request for a stay. Under the public interest
prong, the views of "Congress, the elected representatives
of the entire nation," are "another sense by which pub-
lic interest should be gaugedCuomo, 772 F.2d at 978
"[A] court sitting in equity cannot 'ignore the judgment of
Congress, deliberately expressed in legislatidddited
States v. Oakland Cannabis Buyers' Co-op, 532 U.S. 483,
497-98, 149 L. Ed. 2d 722, 121 S. Ct. 1711 (20@Liot-
ing Virginia R. Co. v. Railway Employees, 300 U.S. 515,
551, 81 L. Ed. 789, 57 S. Ct. 592 (193%)34

n34 Indeed, in the context of a stay, "the pre-
sumption of constitutionality which attaches to ev-
ery Act of Congress is not merely a factor to be
considered in evaluating success on the merits,
but an equity to be considered . . . in balancing
the hardships.Walters v. Nat'l Ass'n of Radiation
Survivors, 468 U.S. 1323, 1324, 82 L. Ed. 2d 908,
105 S. Ct. 11 (1984Rehnquist, J., in chambers).

[**88]

Itwould not be in the public interest to alter the trade-
offs Congress carefully crafted in the DMCA. As this
Court has stated, "in exchange for complying with sub-
poenas undesubsection (h)service providers receive
liability protection from any copyright infringement . .

. . Hence, any additional burden [on service providers]
is offset by that [liability] protection, which, of course,

is exactly the contemplation reflected in the structure
of the DMCA." First Subpoena Decisio240 F. Supp.
2d. at 34 n.6n35 The legislative history of the DMCA
reflects the congressional balancing of the interests of
service providers, copyright owners, and Internet users:
"the Committee believes it has appropriately balanced
the interests of content owners, on-line and other service
providers, and information users in a way that will foster
the continued development of electronic commerce and
the growth of the Internet.” H.R. Rep. No. 105-551 (1),
at 21. It would not serve the public interest for Verizon
to continue to receive the benefits of the legislation — lia-
bility protection[*275] — without the concomitant obli-
gations of disclosing the identity of an alleged infringer.
[**89]

A district court cannot, for example, over-
ride Congress' policy choice, articulated in a
statute . . . . Once Congress, exercising its
delegated powers, has decided the order of
priorities in a given area, it is . . . for the
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courts to enforce them when enforcement is
sought." Courts of equity cannot, in their de-
cision, reject the balance that Congress has
struck in a statute.

Oakland Cannabis Buyers' Co-op, 532 U.S. at 4&n-
phasis added) (quotinennessee Valley Auth. v. Hill, 437
U.S. 153, 194, 57 L. Ed. 2d 117, 98 S. Ct. 2279 (1978))
n36

n35 Other courts have recognized the trade-offs
embodied in the DMCA, giving service providers
copyright liability protection in exchange for assist-
ing copyright owners to identify infringers. SA&S
Scan, Inc. v. RemarQ Communities, Inc., 239 F.3d
619, 625 (4th Cir. 2001)United States v. Elcom
Ltd., 203 F. Supp. 2d at 1124

n36 The public interest is also advanced by the
considerable deference courts have long afforded
Congress in regard to the scope of copyright law,
particularly when it comes to new technologies. See
Eldred, 123 S. Ct. at 77Qwe defer substantially to
Congress")Sony Corp. v. Universal City Studios,
Inc., 464 U.S. 417,431, 78 L. Ed. 2d 574, 104 S. Ct.
774 (1984)"Sound policy, as well as history, sup-
ports our consistent deference to Congress when
major technological innovations alter the market
for copyrighted materials."). In other words, courts
"are not at liberty to second-guess congressional
determinations and policy judgments" regarding
copyright issues, and "it is generally for Congress,
not the courts, to decide how best to pursue the
Copyright Clausss objectives.'Eldred, 123 S. Ct.
at 782-83"Congress has the constitutional author-
ity and the institutional ability to accommodate
fully the varied permutations of competing inter-
ests that are inevitably complicated by such new
technology."Sony, 464 U.S. at 431

[**90]

In fact, it is well-established that "the public inter-
est is in the interest in upholding copyright protections."
Autoskill, Inc. v. Nat'l Educ. Support Sys., Inc., 994 F.2d

1476, 1499 (10th Cir. 1993)Apple Computer, Inc. v.
Franklin Computer Corp.[[, 714 F.2d 1240, 1253rd

Cir. 1983) ("Itis virtually axiomatic that the publicinterest
can only be served by upholding copyright protections.");
Control Data Sys. v. InfoWare, Inc., 903 F. Supp. 1316,
1326 (D. Minn. 1995)"the public interest is furthered

by enforcing copyright laws and preventing the infringe-
ment of copyrighted materials"). Of course, copyrights
serve as important incentives encouraging creativity and
protecting free speech, which furthers the public interest.
"By establishing a marketable right to the use of one's
expression, copyright supplies the economic incentive to
create and disseminate ideaBltred, 123 S. Ct. at 788

In short, the Court concludes that the public interest is
best served by respecting the balance struck by Congress
through the DMCA, and in upholding statutory copyright
protections which encourage the disseminafié®l] of
ideas. That conclusion warrants not only a rejection of
Verizon's claims on the merits, but also rejection of the
stay request based on an assessment of the public interest.

CONCLUSION

Verizon's motion to quash RIAA's February 4, 2003
subpoena is denied. The Court finds t8ab12 of the
DMCA, as construed by this Court in its First Subpoena
Decision, does not violate the "case or controversy" re-
quirement ofArticle Il of the Constitution and does
not abridge thd-irst Amendmentights of Internet users.
Because Verizon cannot demonstrate that it has a substan-
tial likelihood of prevailing on the merits of its statutory
or constitutional claims, and has not shown that it will be
irreparably harmed if a stay pending appeal is not granted,
Verizon has not met its heavy burden "to justify the court's
exercise of such an extraordinary remedytiomo, 772
F.2d at 978 Verizon's request for a stay pending appeal
is therefore denied.

[*276] Separate ordersinthis case andin Civil Action
No. 02-MS-0323 (JDB) have been issued on this date.

Signed this 24th day of April, 2003**92]
/s/ John D. Bates

JOHN D. BATES

United States District Judge



